BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Ruth Shanks						:
						:
	v.						:		F-2017-2599039
						:
PECO Energy Company and 				:
Respond Power, LLC					:
		


INTERIM ORDER
DISMISSING PRELIMINARY OBJECTIONS 

	On April 11, 2017, McKinley and Ruth Shanks (Complainants) filed a formal complaint against PECO Energy Company and Respond Power, LLC.  The Complainants allege that they were improperly billed $463.68.  They state that they had reached a settlement with Respond Power regarding an allegation of slamming, and that the charges should have been removed from their bill.

	PECO filed an answer on April 21, 2017, which denies any responsibility for any supplier charges on the Complainants’ bill.  Respond Power filed an answer on April 20, 2017, and claimed that it properly applied the settlement agreement to the Complainant’s account and that there are no improper charges on their bill.

	On May 8, 2017, Respond Power also filed preliminary objections.  The preliminary objections state that Respond Power and the Complainants executed a settlement agreement which included a courtesy refund of $2,000 to resolve any and all disputes.  Accordingly Respond Power contends that the complaint should be dismissed without a hearing on the grounds of lack of subject-matter jurisdiction, legal insufficiency of the complaint, lack of capacity to sue and the pendency of a prior proceeding which resulted in a settlement.  Attached to the preliminary objections are a report from the Commission’s Bureau of Consumer Services dated September 15, 2016, and a document which purports to be a “Release and Settlement Agreement” between the Complainants and an entity known as Major Energy.

	The Complainants did not file a response to the preliminary objections.

	As explained more fully below, Respond Power’s preliminary objections will be dismissed and this matter will proceed to hearing.[footnoteRef:1] [1:   	By hearing notice dated June 29, 2017, this matter was assigned to me and scheduled for a telephonic hearing on August 14, 2017.  
] 


		The grounds for preliminary objections are limited: 

§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.
(3)	Insufficient specificity of a pleading.
(4)	Legal insufficiency of a pleading.
(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.
(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.
	(7) 	Standing of a party to participate in the proceeding.

	Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections.[footnoteRef:2]  In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.[footnoteRef:3]  Any doubt must be resolved in favor of the non‑moving party by refusing to sustain the preliminary objections.[footnoteRef:4]  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections.[footnoteRef:5]  Only those facts specifically admitted may be considered against the non-moving party.[footnoteRef:6]  A preliminary objection which seeks dismissal of a pleading will only be granted where relief is clearly warranted and free from doubt.[footnoteRef:7] [2:  	Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
]  [3:  	Dept. of Auditor General v. SERS, 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003); P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996).
]  [4:  	Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002). 
 ]  [5:   	Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation and Natural Resources,  909 A.2d 413 (Pa.Cmwlth. 2006), aff’d per curium,  924 A.2d 1203 (Pa. 2007); see also Glod v. PECO Energy Company,  Docket No. C-2012-2305158 (Interim Order dated July 2, 2012).
]  [6:  	Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997). 
]  [7:   	Interstate Traveller Services, Inc. v. Pa. Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Application of K&F Medical Transport, LLC, PUC Docket No. A-2008-2020353 (Initial Decision dated April 25, 2008).
] 


	While naming all of the grounds for preliminary objection, Respond Power essentially argues that the complaint should be dismissed because it had already settled the dispute with the Complainants and that the language of the settlement agreement attached to the motion precludes any further litigation of the Complainants’ dispute with Respond Power.

	In deciding preliminary objections, it is only proper to consider the facts set forth in the complaint. [footnoteRef:8]  Therefore, for the purposes of resolving the preliminary objections, the settlement agreement and extraneous facts alleged by Respond Power in its answer and motion are not considered.   [8:   	Kusturiss v. Columbia Gas of Pennsylvania, Inc., Docket No. C-2013-2385910 (Order Denying Preliminary Objections and Directing That the Matter be Set for Hearing dated November 5, 2013); Glod v. PECO Energy Company, Docket No. C-2012-2305158 (Interim Order dated July 2, 2012).] 


	The Complainants acknowledge that they reached a settlement with Respond Power, but appear to challenge additional charges which are on their bill.  They may be arguing that these charges were placed on their bill in violation of a settlement reached with Respond Power.  

	The Commission has considered in the past whether or not a prior settlement forecloses a claim in a subsequent complaint.[footnoteRef:9]  In civil proceedings, performance of the terms of a settlement results in an accord and satisfaction of the disputed claim.[footnoteRef:10]  In Commission proceedings, performance of the terms of a settlement, in effect, validates a certificate of satisfaction, which extinguishes the complaint.  A settlement is enforceable when the terms of the settlement have been performed.[footnoteRef:11]   [9:   	Lepre v. Equitable Gas Company, Docket No. C-2010-2189362 (Opinion and Order entered August 12, 2011).  The Initial Decision in Lepre noted that the Commission does not have a specific rule, civil practice dictates that such a claim of accord and satisfaction is made as an affirmative defense in new matter, rather than raised as a preliminary objection.  New matter asserting an executed settlement agreement is analogous to accord and satisfaction allowed by Rule 1030(a) of the Pennsylvania Rules of Civil Procedure.  
]  [10:   	See Lepre v. Equitable Gas Company, Docket No. C-2010-2189362 (Initial Decision issued March 18, 2011), citing Palucis v. The Continental Insurance Company, 1998 U.S. Dist. LEXIS 11811; Blake v. Custom Mortgage Solutions, Inc., 2009 U.S. Dist. LEXIS 27395.
]  [11:   	Id.] 


	In sum, the preliminary objections of Respond Power will be dismissed.  Based on the facts as stated in their complaint, the Complainants have raised a cognizable claim.  This matter shall proceed to hearing.









	THEREFORE,

	IT IS ORDERED:

	That the preliminary objections of Respond Power, LLC are dismissed. 


[bookmark: _GoBack]
Date:  July 19, 2017					____________________________________
							Mary D. Long
							Administrative Law Judge
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