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OPINION AND ORDER


BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Sustaining Preliminary Objections and Dismissing Complaint (I.D.) of Administrative Law Judge (ALJ) Andrew M. Calvelli, issued on April 20, 2017, in the above-captioned Formal Complaint (Complaint) proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall vacate the ALJ’s Initial Decision and remand for further proceedings.

History of the Proceeding

		On November 16, 2016, Andrew Tomko (Complainant or Mr. Tomko) filed a Complaint against Duquesne Light Company (Respondent or Duquesne), requesting the installation of an underground residential development (URD) streetlamp within a housing development.  In his Complaint, Mr. Tomko stated that he is filing the matter on behalf of thirty-five residents on Willow Village Drive and that he represents the interests of Plum Borough in Allegheny County.  Mr. Tomko averred that Duquesne unacceptably refused to install an URD street light within the development despite his contention that Plum Borough offered to fully reimburse Duquesne for the cost of installing it.  Complaint at 2-3.

		On December 20, 2016, Duquesne filed an Answer with New Matter to the Complaint, along with Preliminary Objections to the Complaint.  In the Answer, the Respondent admitted that Mr. Tomko was a ratepayer for the service address listed on the Complaint.  However, Duquesne denied the remaining allegations and requested dismissal of the Complaint claiming Mr. Tomko lacked standing to bring the claims.  Answer at 1-4.

		In the Preliminary Objections, the Respondent asserted three grounds for objecting to the Complaint: (1) that Mr. Tomko lacked standing to pursue claims on behalf of Willow Village and Plum Borough (Preliminary Objection No. 2); (2) that Mr. Tomko was precluded from pursuing claims on behalf of the Willow Village residents and Plum Borough because he was not an attorney at law licensed to represent others in proceedings before the Commission (Preliminary Objection No. 3); and (3) that Mr. Tomko failed to join Plum Borough as an indispensable party to this proceeding.  Based on these arguments, Duquesne requested the dismissal of the Complaint (Preliminary Objection No. 1).  Preliminary Objections at 3-8.

		The Complainant did not file an answer to either the New Matter or the Preliminary Objections.

By Initial Decision issued on April 20, 2017, ALJ Calvelli sustained the Preliminary Objections and dismissed the Complaint.  No Exceptions to the Initial Decision have been filed.

Discussion

Initially, we note that any issue that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well-settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

		In his Initial Decision, ALJ Calvelli made seven Findings of Fact and reached seven Conclusions of Law.  I.D. at 3-4, 11-12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Legal Standards

Section 5.101 of our Regulations, 52 Pa. Code § 5.101, sets forth the grounds for granting preliminary objections.  That section provides as follows: 


§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
[bookmark: 5.101.] 	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding. 
   	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter. 
   	(3)	Insufficient specificity of a pleading. 
   	(4)	Legal insufficiency of a pleading. 
   	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action. 
	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.


52 Pa. Code § 5.101(a).

Commission procedure regarding the disposition of preliminary objections is similar to the procedure utilized in Pennsylvania civil practice.  A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dep’t of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa., 507 Pa. 360, 490 A.2d 402 (1985).  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1987).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dep’t of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002)).

ALJ’s Initial Decision

		The ALJ dismissed the Complaint for two reasons.  First, the ALJ determined that the Complainant was not a customer directly affected by the challenged actions of Duquesne.  As such, he concluded that Mr. Tomko lacked standing to assert the Complaint.  Second, the ALJ reasoned that Mr. Tomko was not an attorney and thus lacked the legal authority to bring the Complaint on behalf of the Willow Village residents or Plum Borough.

		Regarding the lack of standing issue, the ALJ noted that Mr. Tomko purported to represent all thirty-five of the residents of Willow Village Drive.  According to the ALJ, the Complainant was only one of thirty-five residents who were allegedly affected by Duquesne’s actions and that his interest was the same as the other thirty-four residents.  Thus, the ALJ concluded, Mr. Tomko did not have a discernible interest in the matter other than the general interest of all citizens in seeking compliance with the law.  Further, the ALJ found that there were no allegations in the Complaint indicating that Mr. Tomko had a direct, immediate or substantial interest in the proceeding.  Accordingly, the ALJ determined that the Complainant lacked standing as to the street light issue and sustained the Preliminary Objection No. 2.   I.D. at 7.

		Regarding the lack of legal authority to represent the Willow Village Drive residents or Plum Borough, the ALJ explained that our Regulations permit an individual to represent himself but that representation of other individuals requires the appearance of a licensed attorney.  I.D. at 8 (citing 52 Pa. Code §§ 1.8, 1.21 and 1.22).  Accepting the allegations as true for purposes of addressing the Preliminary Objections, the ALJ found that Mr. Tomko purported to represent the legal interests of both his neighboring residents and Plum Borough.  However, the Complaint made clear that Mr. Tomko was not an attorney licensed to practice in Pennsylvania.  As such, the ALJ sustained Preliminary Objection No. 3.  I.D. at 8-9.  

		Additionally, the ALJ noted that the Preliminary Objection as to lack of legal authority was made pursuant to 52 Pa. Code § 5.101(a)(2), which provides that “failure of  a pleading to conform to this chapter” is the basis for dismissing a complaint.  However, the ALJ explained that “this chapter” refers to Chapter 5 of 52 Pa. Code, while the attorney representation rules are contained in Chapter 1 of 52 Pa. Code.  Nonetheless, the ALJ reasoned that there was no reason to interpret the language of 52 Pa. Code § 5.101(a)(2) so narrowly as to preclude dismissing the Complaint in this case.  The ALJ emphasized that a non-attorney cannot bring a complaint on behalf of others before the Commission and sustained Preliminary Objection No. 3 on this basis.  I.D. at 9.

		Even if it could be concluded that Preliminary Objection No. 3 was not an appropriate legal basis for dismissal on the basis of Mr. Tomko’s non-attorney status, the Commission had the authority to treat the objection as a motion for judgment on the pleadings.  I.D. at 9-10 (citing 52 Pa. Code §§ 1.2(a) and 5.102).  The ALJ reiterated that the pleadings made clear that Mr. Tomko was not an attorney.  According to the ALJ, Mr. Tomko lacked the legal authority to represent either the Willow Village Drive residents or Plum Borough and that the Complaint could also be dismissed under the standards for determining motions for judgment on the pleadings, if necessary.  I.D. at 10-11.

		As a result of his findings regarding lack of standing and lack of legal authority to bring the Complaint, the ALJ declined to address the remaining Preliminary Objection (Preliminary Objection No. 1) alleging failure to join Plum Borough as an indispensable party.  Thus, the ALJ dismissed the Complaint. 

Disposition

		Upon review, we find that the ALJ correctly determined that the Complainant is not an attorney and is not permitted under Pennsylvania law to represent the interests of others in a formal, adversarial proceeding.  We agree that Mr. Tomko is prevented from representing others before this Commission in any further pleadings or hearings in this matter.  Thus, we shall grant the Preliminary Objections, in part, and dismiss Mr. Tomko’s claims pertaining to the legal authority to represent other residents in his community or Plum Borough in this proceeding.  

		However, we do not agree that the Complaint should be dismissed at this stage of the proceeding.  While we recognize that lack of standing is a basis for preliminary objections, it should be used to dismiss a complaint only where the lack of standing is obvious on the face of the pleadings filed by the nonmoving party.  The Initial Decision's conclusion that Mr. Tomko does not have a discernible interest in this matter other than the general interest of all citizens may turn out to be true, but it is not established by the pleadings.  Mr. Tomko should be given an opportunity to establish that he has standing to present and prosecute his case on his own behalf and to develop an evidentiary record regarding his allegations.  The question of standing is a fact in dispute, and accordingly, dismissal is inappropriate.  Accordingly, we shall remand the proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings as appropriate.  The proceeding shall include the additional remaining issue of whether Plum Borough is an indispensable party, and if so, the opportunity to join it as such.

Conclusion

		Based on our review of the ALJ’s Initial Decision, the pleadings, and the applicable law, we shall vacate the ALJ’s Initial Decision, grant the Preliminary Objections, in part, and deny them in part, reinstate the Complaint against Duquesne, and remand the proceeding to the OALJ for further proceedings as appropriate, consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Andrew M. Calvelli, issued on April 20, 2017, is vacated.

		2.	That the Preliminary Objections filed by Duquesne Light Company are granted, in part, and denied, in part, consistent with this Opinion and Order.

		3.	That the Formal Complaint filed by Andrew Tomko is reinstated.

4.	 That this proceeding is remanded to the Office of Administrative Law Judge for such further proceedings as are appropriate.  
[image: ]
							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  June 14, 2017
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