> PECO.

A

An Exelon Company

Legal Department
2301 Market Street / S23-1
P.0. Box 8699

Philadelphia, PA 19101-8699

Direct Dial: 215-841-6841

July 27, 2017

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

RE: Viima DeMarco v. PECO Energy Company
PUC Docket No.: C-2017-2613087

Dear Ms. Chiavetta:

Enclosed for filing with the Commission is Preliminary Objection of Respondent, PECO
Energy Company with regard to the matter referenced above.

I have enclosed a Certificate of Service showing that a copy of the above document was
served on the interested parties. Thank you for your time and attention on this matter.

Very truly yours,

PN

Shawane Lee
Counsel for PECO Energy Company

SL/ab

cc: Certificate of Service



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

VILMA DEMARCO
Complainant 3
V. 3 DOCKET NO. C-2017-2613087

PECO ENERGY COMPANY
Respondent

NOTICE TO PLEAD

Pursuant to 52 Pa. Code §§ 5.101 and 5.62(c), you are hereby notified that, if you do not
file a written response denying or correcting the enclosed Preliminary Objection within 10 days
from service of this notice, a ruling may be entered against you. Your response must be filed
with the Secretary of the Pennsylvania Public Utility Commission, with a copy served to counsel
for PECO Energy Company, Shawane L. Lee, and where applicable, the Administrative Law
Judge presiding over the issue.

File with:

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street, Second Floor
Harrisburg, PA 17120

With a copy to:
Shawane L. Lee
PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103

Dated at Philadelphia, PA, July 27, 2017.

AW

e

Shawane L. Lee

PECO Energy Company
2301 Market Street, S-23
Philadelphia, PA 19103
(215) 841-6841

Shawane Lee @exeloncorp.com



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

VILMA DEMARCO

Complainant :

v. 3 DOCKET NO. C-2017-2613087
PECO ENERGY COMPANY :

Respondent 3

PRELIMINARY OBJECTION OF RESPONDENT,
PECO ENERGY COMPANY

Respondent, PECO Energy Company (“PECO Energy™), pursuant to 52 Pa. Code §
5.101(a)(4) respectfully petitions this Honorable Commission to dismiss the instant Complaint as
legally insufficient.

1. On July 7, 2017, PECO Energy was served with a formal complaint filed by Vilma
DeMarco (hereafter “Complainant™). A copy of the Complaint is attached hereto as Exhibit
“17.

2. In her Complaint, the Complainant states that she has a tenant at a rental property at
3633 Berry Avenue, Drexel Hill, PA.

3. The Complainant states that her tenant left owing six months of rent and she
purposely left the air conditioner running when she was not there.

4. The Complainant states that her tenant on the second floor made the bill. She did
not use the electricity and should not have to pay for it.

5. The Complainant requests that PECO remove her tenant’s bill from her name.

6. PECO Energy simultaneously filed an Answer and the instant Preliminary

Objection.



7. Pursuant to 52 Pa. Code § 5.101, preliminary objections may be filed against a
complaint and dismissed for legal insufficiency. 52 Pa. Code § 5.101(a)(4).

8. Commission procedure regarding the disposition of preliminary objections is
similar to that utilized in Pennsylvania civil procedure. !

9. In deciding preliminary objections, the Public Utility Commission must
determine, based on the factual pleadings of the petitioner, if relief or recovery is possible.?

10. A complaint must be able to recover under the law to survive a preliminary
objection.?

11. All of the non-moving party’s averments must be taken as true for the sake of
deciding the preliminary objection.*

12. The court does not, however, need to accept, “unwarranted inferences from
facts, argumentative allegations, or expressions of opinions.”

13. Section 703 of the Public Utility Code, 66 Pa. C.S.A. § 703(b) provides that the
Commission may dismiss any complaint without a hearing of, in its opinion, a hearing is not
necessary to the public interest.

14. A hearing is required only when there is a disputed question of fact, and is not

required to resolve questions of law. Dee-Dee Cab, Inc, v. Pa.Pub, Util. Comm'n, 817 A.2*

593 (Pa.Commw. Ct. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003).

! Equitable Small Transportation Interveners v. Equitable Gas Co., 1994 Pa.PUC LEXIS 69, Docket No. C-
00935435 (July 18, 1994)

22006 Pa. PUC Lexis 111, *7.

Milliner v. Enck, 709 A.2d 417, 418 (Pa. Super. Ct. 1998) (“preliminary objection should be sustained only where it
appears with certainty that, upon the facts averred, the law will not allow the plaintiff to recover™).

‘I1d at7-8.
3 Feingold v. McNulty, 2009 Phila. Ct. Com. PI LEXIS 167, *3.
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15. Here, there are no genuine issues of fact and PECO Energy is entitled to judgment
as a matter of law with respect to all of the allegations in the Complaint.

16. The Commission has held that a landlord must pay the utility for any account
balance, including arrearages, once a foreign load or wiring has been found. 66 Pa. C.S. §§
1529.1(a), (¢); and Ace Check Cashing Inc. v, Phila, Gas Works, Final Order, (May 21, 2010).

See also Santos v, Metro. Edison Co., No. C-00967757 (Pa. P.U.C. Aug. 7, 1997).
17. The Complainant is the owner of the rental property at issue. See Exhibit “1”.

18. The Complainant avers that she is being held responsible for her tenant’s balance
that was transferred to her. The Complainant disputes responsibility for the balance transferred
to her arising from the foreign wiring condition. Se¢ Complaint at Exhibit “1”.

19. As previously explained by the Legislature and this Commission, upon discovering
the existence of a foreign load a public utility is required to list the account, including any
arrearages, in the name of the landlord. 66 Pa. C.S. §§ 1529.1(a), (c). See also Santos v.
Metro. Edison Co., No. C-00967757 (Pa. P.U.C. Aug. 7, 1997). The landlord is responsible
for paying the utility bills until the foreign load is corrected. Santos at 16. Once the foreign
load is corrected by the landlord and verified by the utility, the utility will place the account
back in the name of the tenant and the arrearage, if any, will remain the landlord’s
responsibility. Id. To the extent any dispute regarding the financial responsibility of the
parties exists, that is a matter to be resolved in the Court of Common Pleas as it is outside the
Commission’s jurisdiction. Edmund v. Corazzini v. UG]I Penn Natural Gas, Inc., No. F-2009-
2101282, Opinion and Order adopted July 15, 2010 at 7.

20. The Complainant does not allege that the property is not a rental property or that

she is not responsible for the property.



21. The Complainant does not allege that PECO Energy incorrectly determined a
foreign wiring condition at her property.

22. The Complainant does not allege that PECO Energy delayed investigating her
tenant’s foreign wiring concerns.

23. The Complainant does not allege that PECO Energy transferred an incorrect amount
to her account.

24. The Complainant does not disagree that foreign wiring was found. Indeed the
foreign wiring condition was corrected by the Complainant on July 27, 2016.

25. The Complainant does not allege that PECO Energy delayed their field
investigation to verify the foreign wiring had been corrected.

26. The Complainant’s formal complaint simply alleges that she should not be held
responsible for her tenant’s balance arising from the foreign wiring condition.

27. As previously explained by the Legislature and this Commission, upon discovering
the existence of a foreign load a public utility is required to list the account, including any
arrearages, in the name of the landlord. 66 Pa. C.S. §§ 1529.1(a), (c). See also Santos v,
Metro, Edison Co., No. C-00967757 (Pa. P.U.C. Aug. 7, 1997). The landlord is responsible
for paying the utility bills until the foreign load is corrected. Santos at 16. Once the foreign
load is corrected by the landlord and verified by the utility, the utility will place the account
back in the name of the tenant and the arrearage, if any, will remain the landlord’s
responsibility. Id. To the extent any dispute regarding the financial responsibility of the
parties exists, that is a matter to be resolved in the Court of Common Pleas as it is outside the
Commission’s jurisdiction. Edmund v. Corazzini v, UGI Penn Natural Gas, Inc., No. F-2009-
2101282, Opinion and Order adopted July 15, 2010 at 7.
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28. In the case at bar, PECO Energy properly transferred the tenant’s utility account,
including arrearages, to the Complainant’s name.

29. PECO Energy’s actions are consistent with Pennsylvania law.

30. The PUC is not the forum for the Complainant to raise what is essentially a landlord
tenant dispute, regarding the foreign wiring balance that should be attributable to her as
opposed to the amount attributable to her tenants pursuant to a lease agreement between the
parties.

31. As stated in Edmund v. Corazzini, supra that is a matter to be resolved in the Court
of Common Pleas as it is outside the Commission’s jurisdiction.

32. Because the Complaint relates to a dispute about the assignment of financial
responsibility for a foreign load in a building she owns, this complaint should be dismissed as a
matter of law.

33. Accordingly, PECO Energy requests that the Commission dismiss the Complaint

for legal insufficiency.

REQUEST FOR RELIEF
WHEREFORE, for the reasons set forth above, PECO Energy Company respectfully

requests that your Honorable Commission summarily dismiss the Complainant’s Complaint.

Respectfully submitted,

__Aaw_

Shawane L. Lee
Counsel for PECO Energy Company
2301 Market Street, S23-1
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Philadelphia, PA 19103

(215) 841-6841

Fax: 215.568.3389
Shawane.Lee @exeloncorp.com



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

VILMA DEMARCO
Complainant i
V. i DOCKET NO. C-2017-2613087

PECO ENERGY COMPANY
Respondent

VERIFICATION

I, Shawane L. Lee, hereby declare that I am counsel for PECO Energy Company; that as
such I am authorized to make this verification on its behalf; that the facts set forth in the
foregoing Pleading are true to the best of my knowledge, information and belief, and that I make
this verification subject to the penalties of 18 Pa. C.S. § 4904 pertaining to false statements to

authorities.

AW

Shawane L. Lee

Date: July 27, 2017




BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

VILMA DEMARCO
Complainant 3
v. S DOCKET NO. C-2017-2613087
PECO ENERGY COMPANY :
Respondent 8
CERTIFICATE OF SERVICE

I, Shawane L. Lee, hereby certify that I have this day served a copy of PECO Energy
Company's Answer in the above matter upon all interested parties by mailing a copy, properly
addressed and postage prepaid to:

Vilma DeMarco

38 Lenape Way
Honey Brook, PA 19344

Dated at Philadelphia, Pennsylvania, July 27, 2017

AW

Shawane L. Lee

Counsel for PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA 19103

(215) 841-6841

Fax: 215.568.3389
Shawane.Lee@exeloncorp.com
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complaint filed by Vilma DeMarco (hereafter “Complainent™). Pursuant to 52 Pa. Code § 5.61,
PBECO Energy responds to the Complaint and stases:
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BEFORE THE
FENNSYLVANIA PUBLIC UTILITY COMMEISSION
VILMA DEMARCO
Compisinant s
v. : DOCEET NO. C-2017-2613087
PECO ENERGY COMPANY s
Respondent :

YERITICATION
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Date: July 27, 2017

Shawane L. Lee



LSlumLLea.hﬂwycuﬁfyhlhnMdlyw:mofmm
Comy%knwwhﬁc&owmmaﬂwmbymﬁﬁu:m.m

addressed and postage prepaid to:

Vilma DeManco
38 Lenape Way
Honey Brook, PA 19344

Dated at Philadelphia, Peansylvania, July 27, 2017.

AN

Shavrene ﬁl; Les

Counsel for PRCO Energy Compeny
2301 Market Strect, $23-1

P.O. Box 8659

Philadeiphia, PA 19101-8699

(215) 841-6841

Pax: 215.568.3389

Shawane. Lee

@exeloncorp.com
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July 27, 2017
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