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August 8, 2017 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor 
Harrisburg, PA 17120 

Alessandra L. Hylander 
Direct Dial: 717.237.5435 
Direct Fax: 717.260.1689 
ahylander@mcneeslaw.com 

VIA ELECTRONIC FILING 

RE: National Railroad Passenger Corporation v. PPL Electric Utilities Corporation; 
Docket No. C-2016-2580526 

PPL Electric Utilities Corporation Supplement No. 213 to Tariff Electric Pa. P.U.C. 
No. 201 for Rate Schedule LPEP; Docket No. R-2016-2569975 

Dear Secretary Chiavetta: 

Please be advised that National Railroad Passenger Corporation ("Amtrak") will not be filing a Reply Brief with 
the Pennsylvania Public Utility Commission ("PUC" or "Commission") in the above-captioned proceeding. In 
lieu of filing a Reply Brief, and in support of Amtrak's Petition for Interlocutory Review of Material Questions 
filed on June 13, 2017, Amtrak submits the enclosed Notice of Additional Activities in Federal Court in the 
above-referenced proceeding. Please note that Amtrak's decision not to file a Reply Brief in this proceeding 
should not be interpreted as Amtrak's acceptance of the assertions, contentions, or arguments made in any Main 
Briefs submitted under the above-captioned proceeding; rather, it is a reflection of Amtrak's reservation of 
rights as previously indicated in the Notice of Reservation Pursuant to England v. Louisiana State Board of 
Medical Examiners, 375 U.S. 411 (1964), et al filed on July 18, 2017. 

As shown by the attached Certificate of Service, all parties to this proceeding are being duly served. Thank 
you. 

Respectfully submitted, 

McNEES WALLACE & NURICK LLC 

By 
Alessandra L. Hylander 

Counsel to National Railroad Passenger Corporation 

Enclosure 

c: Administrative Law Judge David Salapa (via E-mail and First-Class Mail) 
Certificate of Service 
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CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true copy of the foregoing document upon the 

participants listed below in accordance with the requirements of 52 Pa. Code § 1.54 (relating to service 

by a participant). 

VIA E-MAIL AND FIRST CLASS MAIL 

Christopher T. Wright, Esq. 
Post & Schell PC 
17 North Second Street 12th Floor 
Harrisburg, PA 17101-1601 
cwright@postschell.com   

David B. MacGregor, Esq. 
Post & Schell PC 
Four Penn Center 
1600 John F. Kennedy Boulevard 
Philadelphia, PA 19103 
dmacgregor@postschell.com   

Alan M. Seltzer, Esq. 
Brian C. Wauhop, Esq. 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Suite 500 
Harrisburg, PA 17101-1357 
alan.seltzerabipc.com   
brian.wauhop@bipc.com   

Kimberly A. Klock, Esq. 
PPL Services Corporation 
Two North Ninth Street 
Allentown, PA 18101 
kklock@pplweb.com   

Gina L. Miller, Esq. 
Pennsylvania Public Utility Commission 
Bureau of Investigation and Enforcement 
400 North Street, 2nd  Floor West 
Harrisburg, PA 17120 
ginmiller@pa.gov   

Shaun Logue, Esq. 
Steve Eckert 
Brookfield Energy Marketing LP 
41 Victoria Street 
Gatineau, QC J8X2A1 
Canada 
Via First Class Mail Only 

Alessandra L. Hylander 

Counsel to National Railroad Passenger 
Corporation 

Dated this 8th  day of August 2017, at Harrisburg, Pennsylvania. 



BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

NATIONAL RAILROAD PASSENGER 
CORPORATION, 

COMPLAINANT 
v. 

PPL ELECTRIC UTILITIES 
CORPORATION, 

RESPONDENT 

PPL ELECTRIC UTILITIES 
CORPORATION SUPPLEMENT NO. 213 
TO TARIFF ELECTRIC PA PUC NO. 201 
FOR RATE SCHEDULE LPEP 

Docket No. C-2016-2580526 

Docket No. R-2016-2569975 

NOTICE OF ADDITIONAL ACTIVITIES IN FEDERAL COURT 

On June 13, 2017, National Railroad Passenger Corporation ("AMTRAK") submitted a 

Petition for Interlocutory Review of Material Questions seeking the Pennsylvania Public Utility 

Commission's ("PUC" or "Commission") dismissal of the above referenced proceedings as moot 

and otherwise preempted by the proceeding in National Railroad Passenger Service Corporation 

v. 4.0446 Acres More or Less of Land and Fixtures & PPL Electric Utilities Corporation, Civil 

Action-Law No. 17-CV-1752, which is pending before United States District Court for the Eastern 

District of Pennsylvania ("District Court" or "federal court"). AMTRAK expressly reserved its 

statutory right to adjudicate in federal court any issues related to the condemnation, the transfer of 

possession, and the disposition of outstanding charges related to the Conestoga Substation (such 

reservation is hereinafter referred to as the "England Reservation"). The precedent supporting 

AMTRAK's England Reservation includes: England v. Louisiana State Board of Medical 

Examiners, 375 U.S. 411, decided by the United States Supreme Court in 1964; Instructional 

Systems, Inc. v. Computer Curriculum Corp., 35 F.3d 813, decided by the Third Circuit in 1994; 



and Bradley v. Pittsburgh Board of Education, 913 F. 2d 1064, decided by the Third Circuit in 

1990. 

Subsequently, on July 19, 2017, AMTRAK filed a Motion for Immediate Possession and 

supporting documentation with the District Court (attached hereto as "Appendix A"). On August 

2, 2017, PPL Electric Utilities Corporation ("PPL") filed a Brief in Opposition to AMTRAK's 

Motion for Immediate Possession ("Brief in Opposition") (attached hereto as "Appendix B"). 

Under AMTRAK's condemnation statute, 49 U.S.C. § 24311, AMTRAK obtained title to the 

Conestoga Substation property and equipment once AMTRAK filed its Declaration of Taking and 

deposited estimated just compensation with the court. Accordingly, by operation of law, fee title 

to the Conestoga Substation and related equipment transferred to AMTRAK on April 18, 2017. 

PPL's Brief in Opposition concedes that AMTRAK possesses title to the Conestoga Substation and 

related equipment. PPL Brief in Opposition, p. 7, National Railroad Passenger Service 

Corporation v. 4.0446 Acres More or Less of Land and Fixtures & PPL Electric Utilities 

Corporation, Civil Action-Law No. 17-CV-1752 (E.D. Pa. Aug. 2, 2017) ("Under Amtrak's 

condemnation statute, 49 U.S.C. § 24311, title to the property automatically passed to Amtrak on 

the date that Amtrak filed the Declaration of Taking and deposited estimated just compensation 

with the [District] Court"). 
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AMTRAK submits these documents to update the Commission regarding the status of the 

District Court's activities and to resolve any doubt that may exist in this proceeding regarding the 

current ownership of the land and equipment at the Conestoga Substation. 

Respectfully submitted, 

McNEES WALLACE & NURICK LLC 

By: 
Pamela C. Polacek (Pa. I.D. No. 78276) 
Adeolu A. Bakare (Pa. I.D. No. 208541) 
Alessandra L. Hylander (Pa. I.D. No. 320967) 
McNees Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA 17108-1166 
Phone: (717) 232-8000 
Fax: (717) 237-5300 
ppolacek@mcneeslaw.com  
abakare@mcneeslaw.com  
ahylander@mcneeslaw.com  

Counsel to National Railroad Passenger Corporation 

Dated: August 8, 2017 
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APPENDIX A 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER  : 
CORPORATION (AMTRAK)  : NO.   17-CV-1752 
60 Massachusetts Avenue, NE  : 
Washington, DC 20020  : 

: 
Plaintiff  : 

: 
v.  : CIVIL ACTION – LAW 

: 
4.0446 ACRES MORE OR LESS OF   : 
LAND AND FIXTURES located at  : 
Powerhouse Road, Manor Township  : 
Lancaster County, PA 17516  : 

: 
and  : 

: 
PPL ELECTRIC UTILITIES CORP.  : 
Two North Ninth Street  : 
Allentown, PA 18101  : 

: 
Defendant  : 

PLAINTIFF NATIONAL RAILROAD PASSENGER CORPORATION’S 
MOTION FOR IMMEDIATE POSSESSION 

Plaintiff National Railroad Passenger Corporation (“Amtrak”), by and 

through its undersigned counsel, submits this Motion for Possession, and in 

support thereof avers as follows: 

1. Amtrak initiated this action by filing a Complaint in Condemnation 

and a Declaration of Taking on April 17, 2017.   

2. On April 18, 2017, Amtrak filed a Notice of Condemnation and 
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deposited into the Court the estimated just compensation owed to Defendant PPL 

Electric Utilities Corp. (“PPL”).   

3. The statute granting Amtrak the authority to condemn property 

provides that, upon filing of a complaint in condemnation and the deposit of funds 

into the Court, “title to the property vests in Amtrak in fee simple absolute ...”  49 

U.S.C. § 24311(b)(2). 

4. Amtrak has fulfilled the requirements of 49 U.S.C. § 24311(b)(2) by 

filing the Complaint in Condemnation and depositing funds into Court, and thus, 

title to the condemned property is vested in Amtrak.   

5. Although Amtrak is now the owner of the condemned property, it is 

the Court that determines “the time by which, and the terms under which, 

possession of the property is given to Amtrak.”  49 U.S.C. § 24311(b)(2)(A). 

6. Amtrak is prepared to take, and fully capable of taking, complete 

control of the condemned property and the electric substation thereon. 

7. Amtrak’s possession of the property is necessary to preserve Amtrak’s 

rights in the condemned property and its interests in this proceeding. 

8. As more fully explained in Amtrak’s Brief in Support of this Motion, 

Amtrak now requests possession of the condemned property pursuant to its 

statutory authority.  
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WHEREFORE, Plaintiff National Railroad Passenger Corporation 

respectfully requests that this Court grant its Motion and direct Defendant PPL 

Electric Utilities Corp. to deliver possession of the condemned property to 

Plaintiff.  

Respectfully submitted, 

McNEES WALLACE & NURICK LLC 

By /s/ Kandice K. Hull          
Kandice K. Hull 
PA I.D. No. 86345 
Dana W. Chilson 
PA I.D. No. 208718 
Sarah Hyser-Staub 
PA I.D. No. 315989 
100 Pine Street, 
P. O. Box 1166  
Harrisburg, PA  17108-1166 
(717) 232-8000 
khull@mcneeslaw.com 

Dated: July 19, 2017 Attorneys for Plaintiff National Railroad 
Passenger Corporation (“Amtrak”)
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CERTIFICATE OF SERVICE 

I hereby certify that on July 19, 2017, a true and correct copy of the 

foregoing document was filed electronically.  Notice of this filing will be sent to all 

registered parties by operation of the Court’s electronic filing system: 

Patrick J. Loftus, Esquire 
George J. Kroculick, Esquire 
Meredith Carpenter, Esquire 

Sean Patrick McConnell, Esquire 
DUANE MORRIS, LLP 
30 South 17th Street 

Philadelphia, PA 19103 

Attorneys for Defendant 

/s/ Kandice K. Hull          
Kandice K. Hull 
PA I.D. No. 86345 
Dana W. Chilson 
PA I.D. No. 208718 
Sarah Hyser-Staub 
PA I.D. No. 315989 
100 Pine Street, 
P. O. Box 1166  
Harrisburg, PA  17108-1166 
(717) 232-8000 
khull@mcneeslaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER  : 
CORPORATION (AMTRAK)  : NO.   17-CV-1752 

Plaintiff  : 
: 

v.  : CIVIL ACTION – LAW 
: 

4.0446 ACRES MORE OR LESS OF   : 
LAND AND FIXTURES  : 

:  
and  : 

: 
PPL ELECTRIC UTILITIES CORP.  : 

Defendant  : 

PLAINTIFF NATIONAL RAILROAD PASSENGER CORPORATION’S 
BRIEF IN SUPPORT OF MOTION FOR IMMEDIATE POSSESSION 

Plaintiff National Railroad Passenger Corporation (“Amtrak”), by and 

through its undersigned counsel, submits this Brief in Support of its Motion for 

Immediate Possession.  In support of its Motion, Amtrak states as follows: 

I. INTRODUCTION 

Amtrak has taken by eminent domain an electric power substation consisting 

of land and fixtures located in Manor Township, Lancaster County, Pennsylvania, 

and known as the Conestoga Substation.  Defendant PPL Electric Utilities Corp. 

(“PPL”) was the owner of the Conestoga Substation prior to the condemnation.  

Amtrak acquired the property because it is necessary for the provision of intercity 

rail passenger transportation.   
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Pursuant to the statute granting Amtrak its condemnation power, upon the 

filing of a complaint in condemnation and the deposit of funds owed to the 

landowner into the Court, “title to the [condemned] property vests in Amtrak in fee 

simple absolute or in the lesser interest shown in the declaration.”  49 U.S.C. § 

24311(b)(2).  Because Amtrak has fulfilled these requirements, Amtrak now holds 

title to the Conestoga Substation.  See Docs. 1, 13.  Amtrak has the experience and 

ability to assume immediate possession and operation of the Conestoga Substation.  

See Declaration of Eric Hornung, attached as Exhibit A.  Amtrak seeks possession 

of the condemned property so that it may operate the Substation and make 

necessary upgrades to ensure that the Substation provides reliable power to 

Amtrak’s system.  Amtrak also requests immediate possession to prevent PPL 

from taking action prejudicial to Amtrak’s interests.  The legal merits, the public 

interest, and the balance of the equities favor granting possession to Amtrak. 

II. FACTUAL BACKGROUND  

A. The Conestoga Substation Is Necessary For Intercity Rail 
Passenger Transportation._________________________________ 

Amtrak is the sole recipient of 25 Hertz electricity from the transformers at 

the Conestoga Substation, which it uses to power rail lines on the Northeast 

Corridor (“NEC”) and its Harrisburg line.  Acquisition of the Substation, including 

associated improvements and fixtures held by PPL, was necessary because Amtrak 

powers the NEC rail artery, the busiest passenger rail line in the United States as 
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measured by its ridership and service frequency, and the Harrisburg line, through a 

traction power network using 25 Hertz power.  The sole purpose of the electric 

transformers located at the Conestoga Substation is to change the voltage of the 25 

Hertz electric power for Amtrak’s use.  The acquisition has no impact on any other 

purchaser of electricity from PPL because Amtrak is the only user of the 25 Hertz 

power transmitted through the Conestoga Substation.1

A large percentage of Amtrak’s total installed power capacity for the 

southern portion of the NEC comes from the Safe Harbor Water Power Station via 

the Conestoga Substation.  The Conestoga Substation is strategically located to 

transform the power produced by Safe Harbor at 25 Hertz that is used for Amtrak’s 

rail lines and, thus, to supply power to three different areas of Amtrak’s traction 

power network.  Amtrak’s control of the operation and maintenance of the 

Conestoga Substation is necessary because of the critical strategic importance of 

the power source to the operation of the NEC. 

Amtrak owns and serves as the infrastructure manager for the majority of the 

NEC, providing dispatching services and electric propulsion power and 

1 The 1930s-era electrical system that powers the NEC “uses unusual 25 Hz 
current; most modern electrical components are designed for 60 Hz current, thus 
limiting the ability to easily substitute electrical components or bring in alternate 
power sources.”  News Release, “Amtrak to Re-Open Three Tunnels to Penn 
Station New York By Late Friday, Nov. 9”, (Nov. 7, 2012), available at:
https://www.amtrak.com/ccurl/10/874/Amtrak-to-Re-open-Three-NYC-Tunnels-
ATK-12-104.pdf.  
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maintaining and improving infrastructure and facilities used not only by Amtrak, 

but also by commuter rail carriers.  Amtrak owns and operates several electric 

substations that help to power the NEC.  In fact, prior to the condemnation, Amtrak 

was the owner of three of the seven transformers at the Conestoga Substation.  See 

Doc. 1, Exhibit C (Diagram of ownership of fixtures and equipment at the 

Conestoga Substation); see also Exhibit A (Declaration of Eric Hornung).   

B. Amtrak’s Operation of the Conestoga Substation Fulfills Its 
Statutory Responsibility To Minimize Public Funding Of Its 
Operations.______________________________________________  

Prior to the filing of this action, PPL informed Amtrak that it intended to 

increase, by more than 750%, the rate it would charge Amtrak for the distribution 

of the Safe Harbor electricity through the Conestoga Substation, and sought 

approval of that increased charge before the Pennsylvania Public Utility 

Commission (“PUC”).2  If the proposed rate increase were approved by the PUC, it 

would have a negative effect on Amtrak’s ability to operate the NEC.  Amtrak 

initiated this condemnation to protect its ability to operate the NEC efficiently.3

2 For details on the PUC proceedings in which PPL sought approval of the rate 
increase, see Amtrak’s Brief in Support of its Emergency Motion for Temporary 
Restraining Order and Preliminary Injunction (Doc. 5-1).   

3 Since title to the Substation has already passed to Amtrak by virtue of this 
condemnation action, the proceedings at the PUC are now moot.  Amtrak filed a 
motion to dismiss those proceedings, but a PUC Administrative Law Judge denied 
the motion.  Amtrak then filed a Petition for Interlocutory Appeal to the full 
Commission.  Amtrak’s Petition and Supporting Brief, PPL’s responsive brief, and 
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Amtrak is capable of operating the Conestoga Substation, as Amtrak owns 

and operates other electric substations serving the NEC.  Operation by Amtrak will 

be much less expensive than paying the increased rate proposed by PPL and, 

therefore, consistent with the goals Congress established for Amtrak to make 

efficient use of the NEC and to limit the federal subsidies it receives.  See 49 

U.S.C. § 24101;4 see also Amtrak Board of Directors Resolution and Meeting 

Book, attached as Exhibit C.    

PPL proposed selling the Conestoga Substation to Amtrak as early as 2010.  

See Proposal from PPL to Amtrak, attached as Exhibit D.  However, no sale 

occurred at that time.  In September 2015, Amtrak, PPL and other parties executed 

Amtrak’s Notice of Reservation of its rights to proceed in this forum are attached 
as Exhibit B. 

4 The statute states, in relevant part: 

(c)  Goals. Amtrak shall-- 
(1)  use its best business judgment in acting to minimize United States 
Government subsidies,  
*  * * 
(2)  minimize Government subsidies by encouraging State, regional, and 
local governments and the private sector, separately or in combination, to 
share the cost of providing rail passenger transportation, including the 
cost of operating facilities; 
(3)  carry out strategies to achieve immediately maximum productivity 
and efficiency consistent with safe and efficient transportation; 
*  * * 
(12)  maximize the use of its resources, including the most cost-effective 
use of employees, facilities, and real property. 
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an interim settlement to resolve PPL’s request to increase the rate charged to 

Amtrak.  See Settlement Petition before the PUC.5  Subsequently, Amtrak and PPL 

continued to discuss the disposition of the Conestoga Substation.  By August 2016, 

Amtrak notified PPL of its desire to acquire the Substation by condemnation if the 

parties could not reach an agreement.  On March 3, 2017, Amtrak made PPL a 

good faith fair market offer to purchase the Substation.  See Doc. 5-2, Exhibit A 

(Amtrak Offer Letter to PPL).  PPL rejected the offer, but proposed that Amtrak 

refrain from filing a condemnation action and that the parties request to stay the 

PUC proceedings to engage in meaningful settlement negotiations.6  Amtrak 

agreed to this approach.  PPL promised Amtrak that a settlement proposal was 

forthcoming.  Amtrak never received such a proposal.  

C. PPL’s On-Site Activities Threatened Amtrak’s Interests.________ 

Instead of preserving the status quo and transmitting a settlement proposal to 

5 The Settlement Petition is available at: 
http://www.puc.pa.gov/pcdocs/1380667.pdf.  Amtrak expressly reserved its rights 
to all legal remedies concerning the proposed rate increase.  See Settlement 
Petition ¶ 63.  The petition was adopted by the PUC on November 19, 2015.  

6 Due to intricacies in PUC procedure this occurred through a suspension of the 
effective date of PPL’s proposed tariff until 2018.  On March 28, 2017, PPL filed 
Supplement No. 226 to Tariff Electric Pa. P.U.C. No. 201 which further suspends 
the effectiveness date of Supplement No. 213 to January 1, 2018.  PPL Electric 
Utilities Corporation Supplement No. 226 to Tariff Electric PA. P.U.C. No. 201 for 
Rate Schedule LPEP, Docket No. R-2016-2569975 (Mar. 28, 2017).  
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Amtrak as promised, on or about April 12, 2017, PPL began construction activities 

on the Conestoga Substation.  These activities included removal of electrical 

equipment, the deposit of construction and utility materials on the site, and 

markings on the ground that appear to indicate areas to be excavated.  See Doc. 5-

2, Exhibit B (Declaration of Galen D. Mull).   

Upon information and belief, PPL sought to move earth on the Conestoga 

Substation on or before April 19, 2017.  See id.  Even before Amtrak took title to 

the Substation, Amtrak should have been consulted about any physical alterations 

to the site or equipment thereon because Amtrak already owned several 

transformers at the Substation, Amtrak is the sole user of 25 Hertz electricity from 

those transformers, and construction on site without notification poses potential 

danger to life, property, and Amtrak’s operation.  PPL did not consult Amtrak, 

even though that was the parties’ previous practice.  PPL’s alteration of the 

equipment and planned excavation would result in permanent changes to the 

Conestoga Substation.  On May 23, 2017, this Court entered a stipulated order 

(Doc. 21) directing PPL not to make any alterations at the Conestoga Substation 

without Amtrak’s prior approval.  Upon entry of this Order, Amtrak withdrew its 

Motion for Temporary Restraining Order and Preliminary Injunction.   

In spite of this Court’s Order, PPL also continues to assert at the PUC its 

plans to perform upgrades at the Conestoga Substation for property it no longer 
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owns, and has opposed Amtrak’s efforts to dismiss the PUC proceedings as moot.  

See PPL’s Brief in Opposition to Amtrak’s Petition for Interlocutory Review.7

III. ARGUMENT   

Amtrak is authorized by federal statute to acquire through eminent domain 

interests in property necessary for intercity rail passenger transportation.8 See 49 

U.S.C. § 24311.  The statute specifically empowers this Court to decide “the time 

by which, and the terms under which, possession of the property is given to 

Amtrak.”  49 U.S.C. § 24311(b)(2)(A); see also National R. Passenger Corp. v. 

Penn Cent. Corp., No. 89-C-1631, 1989 WL 51406, 1989 U.S. Dist. LEXIS 5210, 

at *6 (N.D. Ill. May 10, 1989) (granting Amtrak’s motion for possession of 

condemned property so that phased construction project could begin). 

Amtrak case law is scant (indeed, nonexistent) regarding the standard to be 

applied when determining when to grant possession.  Nevertheless, the standard 

applicable in other federal condemnation proceedings is clear:  the condemnor is 

entitled to possession of the property if it has satisfied the elements for a 

preliminary injunction.  See, e.g., East Tennessee Natural Gas Co. v. Sage, 361 

F.3d 808, 825 (4th Cir. 2004) (to gain immediate possession, condemnor must 

7 The Brief is available at:  http://www.puc.pa.gov/pcdocs/1526066.pdf

8 The power to take utility facilities by eminent domain is clearly established.  See, 
e.g., Int’l Paper Co v. United States, 282 U.S. 399, 407 (1931).   
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satisfy standards for preliminary injunction).9

Immediate possession of the Substation should be given to Amtrak because 

Amtrak can demonstrate:  (a) a reasonable probability of success on the merits; (b) 

a risk of irreparable harm to Amtrak absent the requested relief; (c) the balance of 

harms resulting from denial of the requested relief favors Amtrak; and, (d) the 

public interest, as expressed by Congress, favors Amtrak. 

A. Amtrak Will Succeed On The Merits Of Its Claims.____________ 

1. Amtrak has validly exercised its condemnation authority 
and the federal court’s scope of review is extremely limited. 

Amtrak is likely to succeed on the merits of this condemnation claim.  Its 

eminent domain authority is clear and was validly exercised here.  See 49 U.S.C. § 

24311.  Title passed to Amtrak Tuesday morning, April 18, 2017, when Amtrak’s 

estimated just compensation of $2 million was deposited with the Court.  

Courts reviewing the exercise of Amtrak’s eminent domain power apply a 

limited scope of review.  In National Railroad Passenger Corp. v. Boston and 

Maine Corp., 503 U.S. 407, 409, (1992), Amtrak acquired a line of another 

railroad company and then conveyed the line to a third railroad company.  Id. at 

9 See also Steckman Ridge GP, LLC v. Exclusive National Gas Storage Easement 
Beneath 11.078 Acres, 2008 WL 43346405, 2008 U.S. Dist. LEXIS 71302 at *27-
36 (W.D. Pa. Sept. 19, 2008) (adopting reasoning of Sage); Guardian Pipeline, 
LLC v. 295.49 Acres of Land, more or less, 2008 U.S. Dist. LEXIS 35818, at *70 
(E.D. Wisc. Apr. 11, 2008) (same).   
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412.  The statutory standard for the taking – “required for intercity rail passenger 

service” – was and is the same for any property Amtrak acquires by eminent 

domain.  As noted by the Court, Amtrak’s eminent domain power was granted by 

Congress, and the statute “creates a presumption in favor of conveyance to 

Amtrak.”  The Court further noted that “determination of need is delegated to 

Amtrak, unless the statutory presumption is rebutted; and it is not rebutted here[,]” 

even where Amtrak transferred to another railroad the rail line over which it would 

operate.  Id. at 421.  The Court specifically rejected the interpretation that the 

statutory term “required” meant “indispensable.”  Id. at 418.  The Court stated: 

“[w]e think that as a matter of definition and interpretation in the context of this 

statute it is plausible, if not preferable, to say that Amtrak can find that an 

acquisition is required when it is a useful and appropriate way to accomplish its 

goals.”  Id. at 419.   

The Supreme Court’s decision in Boston and Maine is binding on this Court.  

Indeed, the “useful and appropriate” standard employed by that Court is supported 

by and is comparable to the “used and useful” standard enacted by Congress in the 

Regional Rail Reorganization Act of 1973 (“Rail Act”).  See 45 U.S.C. § 702(14) 

(utilizing federal eminent domain power to acquire assets of bankrupt railroads and 

to convey some of those used and useful rail assets to Amtrak); Norwich & 

Worcester R.R. Co. v. United States, 408 F. Supp. 1398, 1404-05 (Reg’l Rail 
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Reorg. Ct. 1976).10

This Court’s scope of review of Amtrak’s decision to take the Conestoga 

Substation is thus extremely limited.  Every exercise of Amtrak’s federal eminent 

domain authority has been upheld by the federal courts.  See, e.g., National 

Railroad Passenger Corp. v. Two Parcels of Land One 1691 Sq. Foot More or 

Less Parcel of Land in the Town of New London, Cty. of New London and State of 

Conn., 822 F.2d 1261, 1265 (2d Cir. 1987); Union Center Redevelopment Corp. v. 

Nat’l R.R. Passenger Corp., 103 F.3d 62, 67 (8th Cir. 1997).  

2. PPL’s challenges to the condemnation are without merit. 

PPL asserted a number of objections and defenses to this taking in its 

Answer to Amtrak’s Complaint.  These objections and defenses lack merit, and 

should be disregarded. 

a. The Conestoga Substation is necessary for intercity 
rail passenger transportation.  

PPL claims that “Amtrak’s acquisition of a fee interest in the [Substation] is 

[not] necessary for intercity rail passenger transportation” because “PPL is 

[already] providing Amtrak a PUC-regulated public utility service . . . and Amtrak 

10 The Supreme Court considered Amtrak’s status as a federal actor for 
constitutional purposes on two occasions since Boston and Maine.  See Lebron v. 
National Railroad Passenger Corp., 513 U.S. 374, 394 (1995) and Dep’t of 
Transp. v. Ass’n of Am. R.R., 135 S.Ct. 1225, 1233 (2015).  Both cases held that 
Amtrak is a federal actor for purposes of determining constitutional issues.  

Case 5:17-cv-01752-JLS   Document 22-1   Filed 07/19/17   Page 11 of 26



12 

does not need to condemn the [Substation] to obtain this service.”  See Doc. 19 at ¶ 

14.  As explained above, the applicable standard is whether Amtrak’s taking of the 

Substation is a “useful and appropriate way to accomplish its goals.”  Boston and 

Maine Corp., 503 U.S. at 419.  

Acquiring the Substation is a useful and appropriate way for Amtrak to 

continue providing safe, affordable, and reliable 25 Hertz electric power to operate 

rail service on the NEC and Harrisburg lines.  Congress has recognized the 

importance of the NEC and has anticipated Amtrak’s need to make improvements 

to its infrastructure by directing Amtrak to develop a “Northeast Corridor Capital 

Investment Plan.”  See 49 U.S.C. § 24101(a)(7); § 24904 (enacted Dec. 4, 2015).  

This legislation specifically requires Amtrak to consider “benefits and costs” of 

capital investments.  See 49 U.S.C. § 24904(a)(2)(D)(i).   

PPL admits that the power supplied by the Substation is essential for 

Amtrak’s operation of the NEC.  See Doc. 19, ¶ 3.a.  Acquisition of the Substation 

is thus necessary because Amtrak can make the infrastructure improvements in the 

NEC more cost effectively than PPL.  See Exhibit C (Board Resolution).  

Moreover, as explained above, Amtrak already owns and operates other electric 

substations that power the NEC, and, prior to this condemnation, Amtrak owned 

three of the seven transformers at the Conestoga Substation.  Demonstrably, 

Amtrak’s ownership and operation of electric substations, including the Conestoga 
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Substation, is useful and appropriate, and thus is “necessary for intercity rail 

passenger transportation” under the standard set forth by Congress and the 

Supreme Court. 

b. The taking is for a public purpose.  

Amtrak operates the nation’s only intercity passenger railroad.  It is funded, 

in part, by taxpayer money.11  PPL asserts that Amtrak’s true goal in these 

condemnation proceedings is to avoid paying increased tariffs to PPL to fund the 

improvements—PPL is right about this.  See Doc. 19, ¶ 3.d.  Amtrak acquired the 

Substation so that it can make the improvements at a significantly lower cost and 

in a manner most beneficial to Amtrak.  This is the most economical way for 

Amtrak to serve the public, and thus, it is a wholly appropriate public purpose.  

The condemnation is consistent with Amtrak’s statutory directives to “carry out 

strategies to achieve immediately maximum productivity and efficiency consistent 

with safe and efficient transportation[,]” and to “maximize the use of its resources, 

including the most cost-effective use of employees, facilities, and real property.”  

49 U.S.C. § 24101(c)(3), (12).12

11 See Amtrak Consolidated Financial Statement for Fiscal Year 2016, 
https://www.amtrak.com/ccurl/736/320/Audited-Consolidated-Financial-
Statements-FY2016.pdf, at n.2. 

12 PPL’s objection that the taking is pretextual overlaps with its claim that the 
taking is not for a proper public purpose.  For the reasons explained here, the 
taking is not pretextual.  
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c. Amtrak has exercised reasonable business judgment. 

The condemnation of a power substation from which Amtrak is the sole 

consumer of 25 Hertz energy, and which Amtrak already has the capacity to 

operate, and which Amtrak can upgrade at a significantly reduced cost, is most 

certainly an exercise of reasonable business judgment.  Indeed, PPL’s prior offer to 

sell the Conestoga Substation to Amtrak appears to concede that ownership and 

operation of the Substation by Amtrak is reasonable.  Amtrak has not abused its 

discretion in taking the Substation. 

d. The taking will not increase Amtrak’s need for 
federal subsidies or impede its ability to maximize the 
use of its resources. 

Even if Amtrak is required to enter into interconnection agreements as PPL 

contends (which Amtrak denies) (Doc. 19, ¶ 3.e.), the savings and efficiencies that 

Amtrak will realize as a result of owning and upgrading the Substation itself will 

far outweigh any potential new interconnection obligations.  See Exhibit C (Board 

Resolution) and Exhibit A (Declaration of Eric Hornung).  Further, Amtrak has the 

capability to operate the Substation because it already maintains and operates three 

transformers at the Conestoga Substation, plus other substations in the NEC.  Any 

additional burden on Amtrak from the acquisition of this property is small.  The 

taking does not conflict with Amtrak’s goals and objectives established by 

Congress.

Case 5:17-cv-01752-JLS   Document 22-1   Filed 07/19/17   Page 14 of 26



15 

e. Amtrak has not breached a settlement agreement. 

PPL inaccurately asserts that Amtrak breached a settlement agreement, 

because Amtrak allegedly agreed that, in the event the parties could not reach an 

agreement during the settlement negotiations that occurred in 2015-2016, PPL 

could proceed with the necessary upgrades.  See Doc. 19, ¶ 3.f.  Contrary to PPL’s 

assertions, Amtrak reserved all its rights if those negotiations were unsuccessful.  

See PUC Settlement Petition ¶ 63 http://www.puc.pa.gov/pcdocs/1380667.pdf). 

   In any event, PPL’s assertion would amount to a waiver by Amtrak of its 

federal eminent domain authority.  Federal eminent domain authority cannot be 

waived:

The taking of private property for public use upon just 
compensation is so often necessary for the proper 
performance of governmental functions that the power is 
deemed to be essential to the life of the State.  It cannot be 
surrendered, and if attempted to be contracted away, it 
may be resumed at will. 

Georgia v. Chattanooga, 264 U.S. 472, 480 (1924) (emphasis added).  Because 

Amtrak cannot and did not contract away its eminent domain authority, it has not 

breached any alleged settlement agreement with PPL.  

f. FERC does not have jurisdiction over the Substation. 

Pursuant to the Federal Power Act (“FPA”), FERC is authorized to regulate 

interstate aspects of the nation’s electric power system.  See New York v. FERC, 

783 F.3d 946, 949-50 (2d Cir. 2015) (citing 16 U.S.C. § 824(b)).  FERC cannot 
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regulate facilities used in local jurisdiction; such regulatory authority is reserved to 

the states.  Id. at 949-50.   

For the duration of its ownership and operation of the Conestoga Substation, 

PPL included the Substation in its state-regulated rate base, not its FERC-regulated 

rate base.13  The Substation operates at the non-standard voltage of 25 Hertz, while 

the bulk electrical system subject to FERC regulation operates at 60 Hertz.  

Amtrak is (was) the Substation’s only customer for the 25 Hertz power, and it 

consumes the power exclusively in the NEC and Harrisburg line.  Moreover, the 

Substation was omitted from PJM Interconnection, LLC’s (“PJM”) list of 

“transmission facilities,” which is consistent with the notion that the Substation is 

not a “transmission” facility subject to FERC jurisdiction.  Thus, when owned by 

PPL, the Substation was not subject to FERC regulation.  Nothing has changed in 

this regard since Amtrak acquired the Substation.  The Substation is a local 

distribution facility; it is not subject to FERC jurisdiction.  

Even if FERC had jurisdiction over the Substation (which Amtrak denies), 

the FPA directs that prior approval from FERC for asset transfer is only required 

when a utility is seeking to “sell, lease, or otherwise dispose” of its facilities valued 

13 The “rate base” is the value of property on which a public utility is permitted to 
earn a specified rate of return.  FERC defers to facility classifications supported by 
state regulatory authorities.  Order on Rehearing, Order No. 888-A, 78 FERC ¶ 
61,220 at p. 178 (1997).   
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in excess of $10,000,000.  See 16 U.S.C. § 824b(a)(1)(A).  The Conestoga 

Substation is valued well below $10,000,000.  In fact, during PPL’s 2015 base rate 

case, PPL itself estimated the net book value of the Substation at approximately 

$1.02-$1.23 million.  See PPL’s Discovery Responses, attached as Exhibit E.  

PPL’s assertion of a valuation exceeding $10,000,000 is unsupported.  See Doc. 

19, ¶ 3.o. 

Moreover, PPL is not seeking to sell, lease, or otherwise dispose of the 

Conestoga Substation.  FERC does not now, nor did it ever, have jurisdiction over 

the transfer of the Substation to Amtrak.  Amtrak acquired the Substation through 

the valid exercise of its federal eminent domain power.   

g. Amtrak’s federal condemnation action preempts and 
displaces PPL’s rate proceedings at the PUC. 

 PPL asserts that the PUC has exclusive jurisdiction to determine the 

reasonableness of the rates it proposed to charge Amtrak.  See Doc. 19, ¶ 3.g.  

However, the PUC no longer has jurisdiction over the Conestoga Substation.  49 

U.S.C. § 24311(b)(1) vests the “district court of the United States for the judicial 

district in which the property is located” with jurisdiction over all matters relating 

to the condemned property.  Because the Substation is no longer owned by PPL, 

Amtrak is seeking dismissal of the PUC proceedings as moot.  See Exhibit B 

(Amtrak PUC filings).  Amtrak’s federal condemnation authority preempts any 

review by the PUC.  See U.S. Const. art. VI, § 2; see also UGI Utils. v. Nat’l R.R. 
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Passenger Corp., No. 1:CV-02-1230, 2004 U.S. Dist. LEXIS 29305, at *8-9 (M.D. 

Pa. July 2, 2004) (“state laws [may not] stand[] as an obstacle to the 

accomplishment and execution of the full purposes and objectives of Congress.”).  

PPL also incorrectly claims that the PUC must approve this condemnation.  

See Doc. 19, ¶ 3.i.; 66 Pa.C.S. § 1102(a).  As explained above, the PUC no longer 

has jurisdiction over the Substation.  Moreover, Amtrak’s federal condemnation 

authority gives this Court exclusive jurisdiction over Amtrak’s taking of the 

Conestoga Substation.  The doctrine of federal preemption precludes PUC review 

here.  See U.S. Const. art. VI, § 2; 49 U.S.C. §24902(j) (Amtrak’s property is a 

federal enclave exempt from state regulation).      

h. Amtrak did not improperly take possession of the 
Substation after filing this condemnation action. 

Contrary to PPL’s allegations (Doc. 19, ¶ 3.h.), Amtrak did not seize 

possession of the Substation.  Rather, Amtrak merely prevented PPL from altering 

property at the site after title had already passed to Amtrak—which Amtrak was 

fully within its rights to do.14  Amtrak has never prohibited PPL from accessing the 

site.  Both PPL and Amtrak had access prior to the condemnation, and both parties 

continue to have access now.  Further, because Amtrak preserved a floating 

14 See 18 Pa.C.S. § 3503(b)(1) (criminal trespass) and § 3304(a)(5) (criminal 
mischief). 
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easement for PPL, Amtrak will continue to give PPL access to the Conestoga 

Substation after transfer of possession to Amtrak.15

i. Amtrak acted in good faith 

PPL’s contention that Amtrak did not negotiate in good faith should be 

rejected outright.  See Doc. 19, ¶ 3.k.  PPL offered to sell the Conestoga Substation 

to Amtrak in 2010.  Beginning in 2015 and pursuant to a settlement agreement that 

expired on September 1, 2016, Amtrak attempted to negotiate with PPL for a more 

effective and economical plan for the upgrades at the Substation.  In March 2017, 

Amtrak made a good faith offer to purchase the Substation for $2 million, an 

amount estimated by a certified real estate appraiser to be the fair market value.16

Amtrak’s long course of negotiations with PPL contradicts any allegation that 

15 A floating easement is “[a]n easement that, when created, is not limited to any 
specific part of the servient estate.”  Black’s Law Dictionary (7th ed. 1999).  
Because a floating easement is not fixed to any particular part of the servient 
estate, it is impossible to provide a metes and bounds description of the floating 
easement.  See id.  All of the 25 Hertz output from Safe Harbor comes into the 
Substation.  Because the Substation contains multiple transformers, it is not 
possible to track the precise paths of the specific electrons that enter the Substation 
from Safe Harbor and exit the Substation.  The Safe Harbor 25 Hertz electrons 
could go through any of the seven transformers in the Substation.  As a result, the 
easement reserved for PPL to take advantage of electrical current not needed by 
Amtrak must be a “floating easement” to reflect the fact that the electrons may take 
multiple paths.  

16 Compare PPL’s 2015 estimated net book value for the Substation of $1.02 to 
$1.23 million.  See Exhibit E. 
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Amtrak lacked good faith.  Nor does the fact that PPL rejected Amtrak’s offer 

mean that Amtrak did not act in good faith.  Furthermore, the mere fact that 

Amtrak has federal condemnation authority cannot be deemed to be “coercive.”17

j. The condemnation does not hamper PPL’s ability to 
provide electrical service to others. 

PPL inaccurately avers that Amtrak’s ownership of the Substation 

“threatens” its ability to furnish proper electrical service and facilities because PPL 

will no longer be directly connected to the Safe Harbor hydroelectric power 

generation plant.  See Doc. 19, ¶ 3.l.  This allegation is false.  Amtrak’s 

Declaration of Taking expressly reserved a floating easement to maintain PPL’s 

connection to the Safe Harbor hydroelectric facility and to transmission lines.  See 

Doc. 4, Declaration of Taking ¶¶ 4-5.  PPL fails to describe how or why the 

easement it retains is insufficient for that purpose.   

PPL also claims that Amtrak “may” be required to enter into interconnection 

agreements with third parties that “may” be subject to FERC and PUC approval.  

See Doc. 19, 19, ¶ 3.l..  PPL does not state how or why those agreements are 

required.  Even if such agreements were necessary (which Amtrak denies), PPL 

17 Indeed, PPL itself possesses eminent domain authority under Pennsylvania law.  
See 15 Pa.C.S. § 1511 (granting the power of eminent domain to public utility 
corporations).  However, PPL’s state eminent domain authority is preempted by 
Amtrak’s federal eminent domain authority.  See, e.g., Union Center, 103 F.3d at 
67 and UGI Utils., 2004 U.S. Dist. LEXIS 29305, at *8-9.  
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did not and cannot explain how the need for such agreements defeats Amtrak’s 

eminent domain authority. 

k. Amtrak has adequately described the property. 

PPL’s claim that Amtrak has not properly described the property condemned 

(Doc. 19, ¶ 3.m.), can be disregarded upon review of the Complaint in 

Condemnation.  Paragraphs 7 and 8 of the Complaint provide a detailed description 

of the condemned real property.  Furthermore, Exhibits B and C to the Complaint 

are comprehensive diagrams of the real property and its features.  As explained 

above, the two floating easements enable PPL to maintain its connection to the 

Safe Harbor hydroelectric facility and transmission lines.  It would be impossible 

to provide a metes and bounds description for a floating easement, because a 

floating easement is not fixed to any particular part of the servient estate.  See 

Footnote 15, supra.  Amtrak has adequately described the property in accordance 

with Federal Rule 71.1(c)(2).  

l. Because PPL was the only fee owner of the 
Substation, it is the only necessary party. 

PPL vaguely alleges that additional parties are “affected by” this 

condemnation and should have been joined.  See Doc. 19, ¶ 3.n.  PPL was the sole 

fee simple owner of the Substation, and as such, it is the only party with a property 

interest affected by these proceedings.  See Cadorette v. Unites States, 988 F.2d 

215, 222 (1st Cir. 1993) (a condemnation action “proceeds in rem against the 
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property itself.”).  Federal Rule 71.1 requires that only parties with a property 

interest be joined.  See Fed. R. Civ. P. 71.1(c)(3).

m. The amount of just compensation will be determined 
later in these proceedings.  

PPL’s final objection is that $2,000,000 is inadequate just compensation for 

the Substation.  See Doc. 19, ¶ 3.o.  The sufficiency of estimated just compensation 

is not a proper objection at this stage of the condemnation proceedings.  See Calf 

Island Cmty. Trust, Inc. v. YMCA, 392 F. Supp. 2d 241, 251 (D. Conn. 2005) 

(“courts are not permitted to inquire into the sufficiency of the amount estimated in 

good faith. . . . Any claimant with a compensable interest in the condemned 

property may present evidence at the compensation hearing . . . .”).  The amount of 

compensation owed to PPL will be decided at a hearing on this matter, and PPL 

may present its arguments at that time.  See 49 U.S.C. § 24311(b)(3).  The proper 

value is “as is” on the date of the taking; the value of any planned but non-existent 

improvements are not part of the just compensation.  Id. 

B. Amtrak Faces Irreparable Harm If It Is Not Granted Possession. 

Amtrak is fully capable of operating the Conestoga Substation.  The NEC, 

which is a critical part of Amtrak’s operations, depend upon the Conestoga 

Substation.  Granting Amtrak possession of the substation ensures the reliable 

operation of the Conestoga Substation on which the Harrisburg Line and NEC 

operations depend.  It is essential for Amtrak to have control of this important 
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asset.  Absent the grant of the requested relief, Amtrak cannot be certain that the 

Conestoga Substation will operate reliably.  A loss of operation of the Conestoga 

Substation could result power interruptions resulting in reduced rail passenger 

transportation services.  Indeed, PPL continues to assert in the PUC proceedings 

that it intends to perform upgrades to the facilities at the Substation, as that is the 

basis for its continued pursuit of the case in that forum seeking a rate increase.  

Given PPL’s continuing assertions of its intent to continue to make alterations to 

the property contrary to Amtrak’s ownership and permission, Amtrak needs 

possession to control the facility. 

Further, injury to real property creates a presumption of irreparable harm.  

See, e.g., Minard Run Oil Co. v. U.S. Forest Service, 670 F.3d 236, 256 (3d Cir. 

2011) (“where interests involving real property are at stake, preliminary injunctive 

relief can be particularly appropriate because of the unique nature of the property 

interest”); O’Hagan v. U.S., 86 F.3d 776, 783 (8th Cir. 1996); Pelfresne v. Village 

of Williams Bay, 865 F.2d 877, 883 (7th Cir. 1989); 7-Eleven, Inc. v. Upadhyaya, 

926 F. Supp. 2d 614, 630-31 (E.D. Pa. 2013) (“Interference with the real property 

of another may constitute irreparable harm due to the unique opportunities offered 

by certain real property.”).  

C. The Balance Of The Harms Favors Amtrak.__________________

Greater injury will be inflicted upon Amtrak by the denial of possession than 
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would be inflicted upon PPL by the granting of such relief.  The Conestoga 

Substation, now owned by Amtrak, will be permanently altered by PPL’s actions 

absent such relief.  PPL will not be injured by granting possession to Amtrak.  

There is no immediate need for PPL to maintain, operate, or perform construction 

activities on property it no longer owns.  PPL’s service will not be disrupted.  In 

any event, since Amtrak is the only customer served by the Substation, any 

disruption would only affect Amtrak.  Granting possession to Amtrak will ensure 

that PPL cannot make changes to the site, and Amtrak can begin operating the 

Substation and planning for the necessary upgrades at a significantly reduced cost.      

The disposition of any post-condemnation cost claims by PPL is exclusively 

for this Court to decide.  See 49 U.S.C. § 24311(b)(2)(B) and F.R.C.P. 71.1(h)(1).  

Granting Amtrak possession of the Substation would benefit PPL by cutting off 

any further maintenance obligation by PPL and reducing its post-condemnation 

cost claims. 

D. The Public Interest Favors Granting Possession To Amtrak._____ 

Amtrak has been specifically tasked by Congress to upgrade and improve 

the infrastructure serving the NEC.  See 49 U.S.C. §§ 24101, 24904.  Amtrak is 

required to manage costs, and to use its resources efficiently to minimize the need 

for federal subsidies.  See id. at 24101(c)-(d); see also id. at § 24902 (directing 

Amtrak to manage its resources such that yearly revenues from the NEC equal 
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operating costs).  Amtrak can save millions of dollars by completing the upgrades 

to the Conestoga Substation itself—savings that will be passed along to its riders 

and to the taxpayers of the United States.  See Exhibit C (Board Resolution).   

Granting possession to Amtrak will preserve Amtrak’s control over its 

electric infrastructure and power supply, and will prevent PPL from imposing costs 

upon Amtrak (and consequently, the public) for alterations Amtrak may not need, 

or to remedy physical alterations to the property Amtrak did not want.  It will also 

enable Amtrak to begin prioritizing the necessary upgrades.  See 49 U.S.C. § 

24902(b).  The public interest is best served by granting Amtrak possession.  

IV. CONCLUSION  

This Court has the authority to decide when and how possession of the 

condemned property is given to Amtrak.  Amtrak should be granted immediate 

possession of the Conestoga Substation.  

McNEES WALLACE & NURICK LLC 

By /s/ Kandice K. Hull          
Kandice K. Hull 
PA I.D. No. 86345 
Sarah Hyser-Staub 
PA I.D. No. 315989 
100 Pine Street, P. O. Box 1166  
Harrisburg, PA  17108-1166 
(717) 232-8000 
khull@mcneeslaw.com 

Dated: July 19, 2017 Attorneys for Plaintiff National Railroad 
Passenger Corporation (“Amtrak”)
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2. My office is located at 30th  Street Station, Philadelphia, PA. 

3. As part of my duties with Amtrak's Engineering Department, I 

am responsible for overseeing the electric traction system that powers the 

Northeast Corridor ("NEC") and the Harrisburg Line, including the 

Conestoga Substation. 

4. The sole purpose of the Conestoga Substation is to transmit 

power at 25 Hertz to operate Amtrak's intercity rail passenger transportation 

service and commuter rail services that operate on rail lines owned by 

Amtrak. 

5. Amtrak owns and serves as the infrastructure manager for the 

Harrisburg Line and the majority of the NEC. 

6. Amtrak owns outright several other electric substations that 

transmit 25 Hertz to power the NEC. 

7. Amtrak maintains, improves, and upgrades the electric 

substations that serve the Harrisburg Line and NEC. 

8. Amtrak has numerous employees who are trained to and 

capable of operating, maintaining and improving the NEC power network, 

including electric transformers at substations like the Conestoga Substation. 

9. Prior to Amtrak's condemnation of a fee interest in the 

Conestoga Substation, Amtrak owned and maintained three of the seven 

2 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

NATIONAL RAILROAD PASSENGER 
CORPORATION, Docket No. C-2016-2580526 

COMPLAINANT 
v. 

PPL ELECTRIC UTILITIES 
CORPORATION, 

RESPONDENT Docket No. R-2016-2569975 

PPL ELECTRIC UTILITIES 
CORPORATION SUPPLEMENT NO. 213 
TO TARIFF ELECTRIC PA PUC NO. 201 
FOR RATE SCHEDULE LPEP 

PETITION OF NATIONAL RAILROAD PASSENGER CORPORATION FOR INTERLOCUTORY 
REVIEW OF MATERIAL QUESTIONS 

TO THE PENNSYLVANIA PUBLIC UTILITY COMMISSION: 

1. National Railroad Passenger Corporation ("Amtrak"), by undersigned counsel and pursuant to 52 

Pa. Code § 5.302, respectfully submits this Petition for Interlocutory Review of Material Questions ("Petition") 

requesting that the Pennsylvania Public Utility Commission ("PUC" or "Commission") answer Material Questions 

that have arisen in the above-captioned proceeding. 

Material Question #1: Whether the Administrative Law Judge's ("ALJ") June 7, 2017 

Order dismissing Amtrak's May 11, 2017 Motion to Dismiss erred by allowing the 

continuation of a proceeding addressing issues that are moot or unripe for review due to 

the uncertainty that PPL Electric Utilities Corporation ("PPL") will upgrade the Conestoga 

Substation?' 

Proposed Answer: Yes. Because Amtrak has lawful title to the property and equipment at 

the Conestoga Substation by operation of federal law, the sole basis for PPG's proposed 

Supplement No. 213 is gone; the Petition is now moot, and no case or controversy exists. 

At minimum, PPL's tariff change is not ripe for review, and further proceedings by PPL on 

its tariff change would violate the federal court order preventing PPL from making any 

alterations at the Conestoga Substation.?  

Material Question #2: Whether the ALJ's June 7, 2017 Order erred by concluding that 

the Commission's consideration of compensation due by Amtrak to PPL after April 18, 

' The "Conestoga Substation" is the substation that connects Amtrak to the Safe Harbor Power Corporation's ("Safe Harbor") 

hydroelectric generation facility. As noted later herein, Amtrak acquired the Conestoga Substation and certain facilities and 

equipment that are used to provide power to Amtrak. A complete description of the acquired property can be found in 

Paragraphs 7-8 of Amtrak's Complaint for Condemnation (dated Apr. 17, 2017), Paragraphs 3-4 of Amtrak's Notice of 

Condemnation (dated Apr. 18, 2017), and Paragraphs 2-3 of Amtrak's Declaration of Taking (dated Apr. 17, 2017), filed 
under National Railroad Passenger Corporation (AMTRAK) v. 4.0446 Acres More or Less of Land and Fixtures and PPL 

Electric Utilities Corporation at Docket No. 17-CV-1752 at the United States District Court for the Eastern District of 

Pennsylvania, For ease of reference, throughout this Petition Amtrak will refer to the acquired property collectively as the 

"Conestoga Substation." 
2  See Appendix A hereto for a copy of the federal court order preventing PPL from making any alterations to the 

Conestoga Substation. 
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4. Assuming, arguendo, that PPL is successful in federal court challenging Amtrak's exercise of federal 

eminent domain authority and returning title to the Conestoga Substation to PPL, PPL could file a new Tariff 

Supplement at that time reflecting the new construction schedule and updated costs. 

5. WHEREFORE, Amtrak requests that the Commission grant this Petition for Interlocutory Review 

and answer the Material Questions in the affirmative. 

Dated: June 13, 2017 Counsel to National Railroad Passenger Corporation 

National Railroad Passenger Corpora/ion (AMTRAK) v. 4.0446 Acres More or Less of Land and Fixtures and PPL Electric 
Utilities Corporation, Civil Action-Law No. 17-CV-1752 (United States District Court for the Eastern District of 
Pennsylvania). Pursuant to England v. La. State Bd. Of Med. Exam'rs, 375 U.S. 411 (1964), Instructional Sys., Inc. v. 
Computer Curriculum Corp., 35 F.3d 813, 820-21 (3d Cir. 1994), and Bradley v. Pittsburg Bd. of Educ., 913 F. 2d 1064, 
1071 (3d Cir. 1990), Amtrak reserved its statutory right to adjudicate issues related to the acquisition, transfer of possession, 
and disposition of outstanding charges related to the Conestoga Substation at the District Court. 

3 

Case 5:17-cv-01752-JLS   Document 22-2   Filed 07/19/17   Page 8 of 48



Case 5:17-cv-01752-JLS Document 22-2 Filed 07/19/17 Page 9 of 48 Case 5:17-cv-01752-JLS   Document 22-2   Filed 07/19/17   Page 9 of 48



Case 5:17-cv-01752-JLS Document 22-2 Filed 07/19/17 Page 10 of 48 

Case 5:17-cv-01752-JLS Document 21 Filed 05/23/17 Page 1 of 4 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER 
CORPORATION (AMTRAK) 
60 Massachusetts Avenue, NE 
Washington, DC 20020 

Plaintiff 

NO. 17-CV-1752 

v. CIVIL ACTION — LAW 

4.0446 ACRES MORE OR LESS OF 
LAND AND FIXTURES located at 
Powerhouse Road, Manor Township 
Lancaster County, PA 17516 

and 

PPL ELECTRIC UTILITIES CORP. 
Two North Ninth Street 
Allentown, PA 18101 

Defendants 

STIPULATION AND (PROPOSED] ORDER 

On May 22, 2017, Plaintiff National Railroad Passenger Corporation 

("Amtrak") and Defendant PPL Electric Utilities Corp. ("PPL") reached the 

following stipulation: 

1. PPL will not make any capital improvements, upgrades, or alterations of 

the physical conditions at the Conestoga Substation including to the real property 

or to any equipment located thereon without the prior approval of Amtrak's 
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CERTIFICATE OF SERVICE 

I hereby certify that on May 22, 2017, a true and correct copy of the 

foregoing document was filed electronically. Notice of this filing will be sent to all 

registered parties by operation of the Court's electronic filing system: 

Patrick J. Loftus, Esquire 
George J. Kroculick, Esquire 
Meredith Carpenter, Esquire 

Sean Patrick McConnell, Esquire 
DUANE MORRIS, LLP 
30 South 17th  Street 

Philadelphia, PA 19103 

Attorneys for Defendant 

/s/ Kandice Kerwin Hull 
Kandice K. Hull 
PA I.D. No. 86345 
Dana W. Chilson 
PA I.D. No. 208718 
Sarah Hyser-Staub 
PA I.D. No. 315989 
100 Pine Street, 
P. 0. Box 1166 
Harrisburg, PA 17108-1166 
(717) 232-8000 
khull@mcneeslaw.com  
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required the court ''to engage in pure conjecture." id. at 4 1 Likewise, in Utility Workers Union, Local 69 v. Pa. PUC, 

859 A.2d 847, 849 (Pa. Commw. Ct. 2004), the court held that a party's complaint is rendered moot when the 

controversy of the challenged action is removed by factual challenges. 

Here, as noted below, the PLC has no jurisdiction to decide Supplement No. 213. Supplement No. 213 is 

moot because the condition precedent to its effectiveness (e.g., PPL's ownership of and improvements to the Conestoga 

Substation) will not occur or, at a minimum, is "speculative." 

2. Ripeness Doctrine in Pennsylvania. 

As noted earlier, the PUC is a creation of Commonwealth statute, 66 Pa. C.S. § 301 et seq., and is subject to 

Commonwealth law. The ripeness doctrine in Pennsylvania generally operates in similar fashion to the mootness 

doctrine. While the mootness doctrine applies when a case or controversy ceases to exist, the ripeness doctrine 

prevents parties from taking legal action before a case or controversy exists in order to prevent premature 

adjudications. Treski v. Kemper Nat'l Ins. Cos., 674 A.2d 1106, 11 13 (Pa. Super. 1996). Although the Pennsylvania 

Constitution does not impose a case or controversy requirement, Pennsylvania courts have cited to federal court 

decisions in formulating Pennsylvania's ripeness doctrine. The ripeness doctrine instructs Pennsylvania courts to 

refrain from giving "answers to academic questions or render advisory opinions or make decisions based on assertions 

as to hypothetical events that might occur in the future." Phila. Enttn't & Dev. Partners., I,. P. v. City of Philadelphia, 

937 A.2d 385, 392 (2007); accord Twp. of Deny v. Pa. Dep't of Labor & Indus., 932 A.2d 56, 57-58 (2007). 

Additionally, the ripeness doctrine "reflects the separate concern that relevant facts are not sufficiently developed to 

permit judicial resolution of the dispute." Yocum v. Commonwealth, No. 74 MM 2015, 2017 Pa. LEXIS 1208, *9 

(May 25, 2017). A court faced with a ripeness question will "'generally consider whether the issues are adequately 

developed and the hardships that the parties will suffer if review is delayed."' Bayada Nurses, Inc. v. Dep't of Labor 

& Indus., 8 A.3d 866, 874 (2010) (quoting Twp. of Derry v. Pa. Dep't of Labor & Indus., 932 A.2d 56, 60 (2007)). 

As applied to administrative law, "the basic rationale of ripeness is to prevent the courts, through the avoidance of 

premature adjudication, from entangling themselves in abstract disagreements over administrative policies." Bayada 

Nurses, Inc. v. Dep't of Labor & Indus., 8 A.3d 866, 874 (2010); accord Gardner v. Dep't Envtl. Res., 658 A.2d 440, 

444 (Pa. Ctnwlth. 1995) (citing Abbott Labs v. Gardner, 387 U.S. 136, 148-49, (1967)). 
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Vt, CONCLUSION  

WHEREFORE, for all the foregoing reasons, Amtrak respectfully requests that Your Honor grant its 

Petition for Interlocutory Review allowing for the Pennsylvania Public Utility Commission to review the Material 

Questions discussed herein. 

Respectful.131 submitted, 

McNEESVALLACE & NUR LC  

By: f:t•  A ,* , . 
Pamela C. Polacek (Ra. 1.D. No. 78276) 
Adeolu A. Bakare (Pa. I.D. No. 208541) 
Alessandra L. Hylander (Pa. 1.D. No. 320967) 
McNees Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA 17108-1166 
Phone: (717) 232-8000 
Fax: (717) 237-5300 
ppolacek@mcneeslaw.com  
abakare@mcneeslaw.com  
ahylander@mcneeslaw.com  

Counsel to National Railroad Passenger Corporation 

Dated: June 23, 2017 
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BEFORE THE 
PENNSYLVANIA PI IBLIC UTILITY COMMISSION 

NATIONAL. RAILROAD PASSENGER 
CORPORATION, 

COMPLAINANT 
v. 

ELECTRIC umsriEs 
coRpoRATION, 

RESPONDENT 

PPL. ELECTRIC UTILITIES 
CORPORATION suppLEMENT NO. 213 
TO TARIFF ELECTRIC PA PUC NO. 201 
FOR RATE SCHEDULE LPEP 

Docket No. C-2016-2580526 

Docket No. R-2016-2569975 

NO`FICE OF RESERVATION PURSUANT TO ENGLIND LOUISIANA STATE 
BOARD OF MEDICAL EXAMINERS, 375 11 .S. 411 (1964), ET AL. 

In lieu of filing a Main Brief. National Railroad Passenger Corporation ("AMTRAK") 

submits this Notice that, as of May 11, 2017, when it filed its Motion to Dismiss. AMTRAK'S 

participation in this proceeding is for the limited purpose of pursuing its Motion to Dismiss and 

preserving its federal court claims in A'atirma/ Railroad Passenger Service Corporation v. 4.0446 

Acres More or Less ot Land and Fixtures PPL Electric Utilities.  ('orporation, Civil Action-Law 

No. 17-CV-1752. which is pending before tinned States District Court tOr the Eastern District of 

Pennsylvania. AMTRAK expressly reserves its statutory right to adjudicate in federal court any 

issues related to the condemnation. the transfer of possession, and the disposition of outstanding 

charges related to the C.'oncstoga Substation. The precedent supporting this reservation include 

England v. Louisiana State Board of ,Medical Examiners, 375 U.S. 411. decided by the United 

States Supreme Court in 1964; InstructionaLS:rstems, Inc. v. Computer Curriculum ('nip., 35 F.3d 

813, decided by the Third Circuit in 1994; and Bradley v. Pittsburgh Board of Education, 913 F. 

2d 1064, decided by the Third Circuit in 1990. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER  : 
CORPORATION (AMTRAK)  : NO.   17-CV-1752 
60 Massachusetts Avenue, NE  : 
Washington, DC 20020  : 

: 
Plaintiff  : 

: 
v.  : CIVIL ACTION – LAW 

: 
4.0446 ACRES MORE OR LESS OF   : 
LAND AND FIXTURES located at  : 
Powerhouse Road, Manor Township  : 
Lancaster County, PA 17516  : 

: 
and  : 

: 
PPL ELECTRIC UTILITIES CORP.  : 
Two North Ninth Street  : 
Allentown, PA 18101  : 

: 
Defendant  : 

ORDER

AND NOW, this ___ day of _________, 2017, upon consideration of 

Plaintiff’s Motion for Immediate Possession, and any response thereto, it is hereby 

ordered that Plaintiff’s Motion is GRANTED, and Defendant PPL Electric Utilities 

Corp. is directed to deliver possession of the real property and fixtures that are the 

subject of this litigation to Plaintiff within five (5) days of the date of this Order.  

Case 5:17-cv-01752-JLS   Document 22-3   Filed 07/19/17   Page 1 of 2



Plaintiff will continue to allow Defendant to access the property consistent with 

Defendant’s rights under the floating easements reserved to Defendant in the 

Declaration of Taking. 

BY THE COURT: 

_________________________ 
Jeffrey L. Schmehl, U.S.D.J.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER 
CORPORATION (AMTRAK), 

Plaintiff 

v. 

4.0446 ACRES MORE OR LESS OF 
LAND AND FIXTURES 

and 

PPL ELECTRIC UTILITIES CORP., 

Defendant. 

CIVIL ACTION — LAW 
NO. 17-CV-1752 

  

DEFENDANT PPL ELECTRIC UTILITIES CORP.'S BRIEF IN OPPOSITION TO 
PLAINTIFF'S MOTION FOR IMMEDIATE POSSESSION  

Defendant PPL Electric Utilities Corp. ("PPL") respectfully submits this Brief in 

opposition to Plaintiff National Railroad Passenger Corporation's ("Amtrak") Motion for 

Immediate Possession. 

I. INTRODUCTION 

While this case is about ownership and operation of the Conestoga Substation (the 

"Substation"), a facility that PPL has owned, operated, and provided public utility electricity 

service through for over eighty years, the present dispute is about whether Amtrak can take 

immediate possession of the Substation before the case is resolved. The answer is no, as 

Amtrak's attempt to put the "cart before the horse" is legally flawed and makes no practical 

sense. Amtrak cannot take immediate possession of the Substation for four fundamental reasons. 

First, Amtrak's request is premature. PPL has asserted various defenses in its Answer 
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challenging Amtrak's authority to condemn the Substation. The Court should not award 

possession until it first decides the merits of PPL's defenses and the validity of the taking. PPL's 

defenses raise a number of significant factual disputes. The Court has approved the parties' 

stipulation that contemplates 120 days of discovery on the central issue of the case—whether 

Amtrak has the authority to condemn the Substation based upon PPL's challenges. That 

stipulation also contemplates that the parties will then file cross-motions for summary judgment 

on that central issue by December 9, 2017, with responsive briefs due in January 2018. The 

Court-approved stipulation also provides that following the disposition of those motions, the 

Court will schedule a hearing as necessary on the issue of Amtrak's legal authority to exercise its 

power of eminent domain over the Substation. Thus, where the Court, by agreement of the 

parties, will not be able to rule upon the merits of the taking and PPL's defenses until early 2018, 

Amtrak's motion for immediate possession is procedurally flawed and premature. Further, the 

parties entered into a Stipulation (approved by the Court) that PPL would continue to operate and 

maintain the Substation during the pendency of the case. Amtrak has failed to provide the Court 

with any reason why the Court should award possession before it decides the merits of the case. 

Second, even if Amtrak could move for possession before the Court determines whether 

Amtrak has the right to condemn the Substation, Amtrak has failed to establish its entitlement to 

condemn or possess the Substation, because it has not demonstrated any irreparable harm or 

immediate need for possession. Nothing has changed since Amtrak stipulated that PPL would 

continue to operate and maintain the Substation. Further, the balance of equities favors denying 

possession, as PPL would suffer undue hardship in giving up possession. 

Third, before the Court could even determine the "terms under which, possession of the 

property is given to Amtrak," the Court would need to understand the complexities and 

2 
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intricacies of the operation of the Substation. State and federal authorities regulate the ownership 

and operation of the Substation, and any transfer of possession would require coordination with 

and approval of such authorities. The Pennsylvania Public Utility Commission ("PUC") and the 

Federal Energy Regulatory Commission ("FERC") regulate, among other things, the 

transmission and sale of electricity through the Substation, and their approval is required before 

possession can be transferred to Amtrak. Also, PPL has contracts with the Safe Harbor Water 

Power Corporation ("SHWPC") and BIF II Safe Harbor Holdings LLC ("BIF II") that are 

impacted if possession is transferred. SHWPC's electric facilities are directly interconnected to 

the Substation, and BIF II supplies the 25 Hz power generated by SHWPC to Amtrak through an 

electricity retailer. If possession were transferred to Amtrak, PPL would be in breach of these 

agreements, and SHWPC and BIF II would be negatively affected. Further complicating matters, 

Amtrak purports to grant PPL a "floating easement" so that it can continue to operate the 

Substation even if condemned, yet Amtrak fails to explain to the Court the terms under which 

PPL would operate and maintain the Substation with Amtrak in possession. 

Finally, Amtrak's request is pretext and appears to be nothing more than an attempt to 

avoid fairly compensating PPL for the public utility electricity service it provides. Amtrak has 

used this condemnation action as a means to avoid a rate-setting proceeding pending before the 

PUC, rather than for a valid public purpose. On June 7, 2017, the PUC denied Amtrak's motion 

to dismiss the rate-setting proceeding on many of the same grounds raised in this case. The 

instant motion seems to be an attempted end-run around that decision. Indeed, Amtrak has not 

even compensated PPL for the service that PPL has continued to provide via the Substation since 

Amtrak instituted this action on April 17, 2017, on grounds that it does not have to compensate 

PPL absent a court order. Amtrak's refusal to compensate PPL for this service ignores that the 

3 
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parties stipulated and the Court ordered that PPL shall continue to operate the Substation. 

In sum, PPL has asserted legitimate defenses to Amtrak's taking, which will be the 

subject of discovery and then motions for summary judgment. Amtrak has not provided the 

Court with any valid reason to award possession now before PPL conducts discovery and before 

the Court decides Amtrak's substantive right to condemn the Substation. 

II. FACTUAL BACKGROUND 

PPL is a public utility and electric distribution company that has provided public utility 

electricity service through the Substation to Amtrak or its predecessor for 83 years. (Answer 

14, 20, 21, 23, 3.a). The Substation is fundamentally different from the other substations Amtrak 

operates. Unlike the other substations operated by Amtrak, the Substation is connected directly 

to a generator. (Answer ¶ 21). The Substation is also subject to the regulation of the PUC and 

FERC. (Answer TT 3.d, 3.e, 3.g, 3.i, 3.j, 3.1). Ownership and operation of the Substation is also 

governed by PPL's interconnection service agreement with the SHWPC and BIF II, which allow 

SHWPC to participate in the wholesale electric capacity market. (Answer IN 3.e, 3.1; Compl. 

9-10 & Ex. D-E). SHWPC's electric facilities directly interconnect to the Substation, and BIF II 

supplies the 25 Hz power generated by SHWPC to Amtrak through an electricity retailer. 

(Answer ¶ 21). PPL's ownership and operation of the Substation is also governed by PPL's 

transmission contract with SHWPC and Baltimore Gas and Electric Company ("BGEC"), as 

power is sold by SHWPC to BGEC through PPL's transmission lines, which are connected to the 

Substation. (Answer 1(22). 

Granting Amtrak's motion would negatively affect PPL's ability to comply with those 

agreements. In particular, the Court would need to determine the scope of the purported "floating 

easement" that Amtrak alleges it is carving out for PPL to provide public utility services. 

Significantly, the definition of "floating easement" in Amtrak's current Motion is materially 
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different than the definition in the Complaint, suggesting that Amtrak is attempting to rescind the 

level of control necessary for PPL to operate the Substation in accordance with its obligations 

under its service agreements. But Amtrak lacks the authority to dictate to PPL what obligations 

PPL will have going forvvard. I  

After decades of reliable service, the Substation requires substantial upgrades and repairs. 

(Answer IN 23, 3.d). In 2015, as part of a request for a general rate increase, PPL proposed, 

among other things, to increase the monthly distribution charge for the rate applicable to service 

through the Substation, known as Rate Schedule LPEP, from $37,100.00 per month to 

$252,647.17 per month. (Answer Ex. F). The proposed increase in the distribution charge for 

Rate Schedule LPEP was due to the substantial capital upgrades required at the Substation, 

which Amtrak agreed were necessary.2  Id. Amtrak and PPL could not reach resolution regarding 

the rate increase required for PPL to make the necessary capital improvements to the Conestoga 

Substation, so they entered into a Settlement Agreement in 2015 to attempt to resolve the 

dispute. (Answer Ex. C). Importantly, Amtrak acknowledged in the Settlement Agreement that 

the capital improvements were necessary, and the parties agreed to a monthly rate. Id. The 

Settlement Agreement further provides that if Amtrak and PPL could not reach agreement on 

how to fund the upgrades by September 1, 2016, then PPL "will undertake all improvements 

needed for the Conestoga Substation that are in its opinion necessary or proper to provide safe 

and reliable service to Amtrak, and will make an appropriate tariff filing to fully recover those 

costs." Id. Amtrak could participate in that proceeding to challenge the reasonableness of the 

Transferring possession of the Substation to Amtrak would require that these existing 
agreements be undone and new ones negotiated under FERC's jurisdiction. 

2  Amtrak is the only customer taking service under Rate Schedule LPEP. Id. 
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proposed rate. Id. The parties did not reach agreement by September 1, 2016; therefore, PPL 

filed a rate adjustment proceeding with the PUC on October 5, 2016. (Answer Ex. F). Amtrak 

filed a complaint in that proceeding on December 19, 2016. (Answer Ex. G). 

Thereafter, the parties mutually agreed to stay the procedural schedule of the PUC 

proceeding for 60 days to allow the parties to explore a resolution. The parties did not agree that 

that PPL would discontinue the capital improvements necessary for the Substation. Instead of 

negotiating in good faith during that 60-day period, Amtrak prepared and proceeded with filing 

its Condemnation Complaint. Amtrak also immediately seized possession of the Substation and 

in fact deployed its own police force to block PPL from commencing construction of the capital 

improvements. (Decl. of Jeff Byrnes, Doc. #16, Ex. A). PPL filed an Answer to Amtrak's 

Condemnation Complaint, raising a number of defenses that challenge Amtrak's right to 

condemn the Substation. (Answer). The Court has not yet had an opportunity to determine 

whether Amtrak has the right to condemn the Substation, and the parties have not yet engaged in 

discovery. Indeed, the parties have entered into stipulations governing both the operation of the 

Substation until the Court has the opportunity to make such a determination and the timing for 

discovery and cross-motions for summary judgment in this case. 

After initiating this condemnation case, Amtrak attempted to dismiss the PUC 

proceeding, arguing that the proceeding is no longer necessary because PPL is not the owner of 

the Substation and the PUC does not have jurisdiction as a result of the condemnation. (Amtrak's 

Motion to Dismiss, attached as Exhibit "A"). On June 7, 2017, the PUC refused to dismiss the 

proceeding. (PUC Order, attached as Exhibit "B"). Amtrak's present motion seems to be a 

collateral attack on the PUC proceeding because Amtrak has been unsuccessful in dismissing 

that action. Further, despite stipulating that PPL would continue to operate and maintain the 
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Substation, Amtrak has refused to compensate PPL at the rate agreed to in the Settlement 

Agreement for its utility service since April 17, 2017, the date it filed this action. (June 9, 2017 

Letter from Amtrak's Counsel, attached as Exhibit "C"). 

III. ARGUMENT 

A. Amtrak's motion is premature. 

Amtrak is not entitled to possession because this Court has not ruled on the merits of 

Amtrak's attempt to condemn the Substation. Amtrak argues that the preliminary injunction 

standard applies to its request for an order granting it immediate possession of the Substation. 

But the cases that Amtrak cites do not establish that this is the applicable standard. Rather, the 

correct standard is that before Amtrak may obtain possession, the Court should first determine 

whether Amtrak has the right to condemn the Substation, which includes not only a 

determination as to whether Amtrak has properly exercised its eminent domain power under 49 

U.S.C. § 24311, but also includes a determination as to whether Amtrak must obtain both 

FERC's and the PUC's approval of the condemnation under the Federal Power Act, 16 U.S.C. § 

824b, and the Pennsylvania Public Utility Code, 66 Pa.C.S. § 1102(a)(3). Only if the Court 

determines that Amtrak has the right to condemn the Substation would Amtrak be entitled to 

possession, and even then, the Court should not grant possession without balancing the equities 

and ensuring there is no undue hardship to PPL and other parties connected to the Substation in 

transferring possession. 

Under Amtrak's condemnation statute, 49 U.S.C. § 24311, title to the property 

automatically passed to Amtrak on the date that Amtrak filed the Declaration of Taking and 

deposited estimated just compensation with the Court. While title automatically passes, 

possession does not. Instead, "the time by which, and the terms under which, possession of the 

property is given to Amtrak" is within the Court's discretion. 49 U.S.C. § 24311(b)(2)(A). 
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Because the Court has discretion in fixing the date and the terms for transfer of possession, it has 

a duty to exercise that discretion equitably. See United States v. Certain Land in Borough of 

Manhattan, 233 F. Supp. 899 (S.D.N.Y. 1964) (deciding when courts should grant possession 

under the Declaration of Taking Act, 40 U.S.C. § 3114, which contains similar language to 

Amtrak's condemnation statute). 

It would be inequitable for a court to grant a condemnor possession while a condemnee's 

defenses challenging the condemnor's right to take property are pending. Instead, a court should 

only grant possession after the condemnor has established that it has the right to condemn the 

property. See United States ex rel. TVA v. Easement & Right-Of-Way, 2012 U.S. Dist. LEXIS 

117576 (W.D. Tenn. 2012) (noting that when the United States is following the quick-take 

procedure under 40 U.S.C. § 3114, the requirements of 40 U.S.C. § 3114(a) must be satisfied 

before possession may be granted (i.e., the United States must describe a valid public use in its 

declaration of taking), and finding that because the use for which the condemnor was taking the 

property was "valid," the court could grant possession). Indeed, in the sole case Amtrak cites 

where a court granted Amtrak possession, the condemnees had not challenged Amtrak's power 

to condemn. National Railroad Passenger Corp. v. Penn Cent. Corp., No. 89-C-1631, 1989 U.S. 

Dist. LEXIS 5210 (N.D. Ill. May 10, 1989). Instead, they had only argued that possession should 

be delayed because Amtrak had deposited inadequate compensation for the taking. Id. The court 

dismissed their argument about compensation as a basis for delaying possession, but it expressly 

noted that the condemnees had "not argued [that] Amtrak does not have a legitimate and 

immediate need or that it is not empowered to proceed." Id. at *1. 

The other cases Amtrak cites in support of its argument that the preliminary injunction 

standard should apply to its Motion all arise in the context of condemnations by natural gas 
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companies under the Natural Gas Act (the "NGA"), 15 U.S.C. § 717f(h). Unlike Amtrak's 

condemnation statute, however, the NGA does not contain any provisions addressing when and 

how possession can be granted; the NGA merely grants condemnation power without addressing 

possession. Because the NGA does not include a statutory provision for possession, courts find 

that they can grant possession under their equitable powers by issuing preliminary injunctions. N. 

Border Pipeline Co. v. 64.111 Acres of Land, 125 F. Supp. 2d 299, 301 (N.D. Ill. 2000). This 

reasoning does not apply to Amtrak's request for possession, because Amtrak's condemnation 

statute expressly addresses possession and squarely places the determination of when possession 

should pass within the court's discretion. 

Even in the NGA condemnation cases, however, courts will only grant possession after 

they determine that the condemnor has the power to take the property. In East Tennessee Natural 

Gas Co. v. Sage, 361 F.3d 808, 825 (4th Cir. 2004), the court first decided whether the 

condemnor had a right to take, and only after it had determined that the condemnor had the right 

did it decide on whether it was entitled to immediate possession. The court stated: 

The district court discharged its duty to adjudicate these cases by first taking up the 
question of whether ETNG had a substantive right to condemn the landowners' 
property. . . . [O]nce ETNG's right to take the easements was determined, it was 
proper for the district court to consider ETNG's motions for equitable relief in the 
various cases, specifically, its requests for preliminary injunctions granting 
immediate possession. . . . [O]nce a district court determines that a gas company 
has the substantive right to condemn property under the NGA, the court may 
exercise equitable power to grant the remedy of immediate possession through the 
issuance of a preliminary injunction. 

Id. at 822-28. Similarly, in N Border Pipeline Co. v. 86. 72 Acres of Land, 144 F.3d 469 (7th 

Cir. 1998), the court determined that a natural gas company could not obtain immediate 

possession where it had not established its entitlement to condemn the property. Subsequent 

courts have interpreted this holding to mean that immediate possession is improper when there 

has been no order confirming the right to condemn. See N. Border, 125 F. Supp. at 301 ("[I]n 
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this case, plaintiff does have a preexisting entitlement to the easements, the judgments of 

condemnation, which make an award of possession appropriate."); Guardian Pipeline, L.L.C. v. 

950.80 Acres of Land, 210 F. Supp. 2d 976, 979 (N.D. Ill. 2002) (same). Without a 

determination from this Court that Amtrak has the substantive right to condemn the Substation, 

granting Amtrak immediate possession would be improper. 

In fact, consistent with the approach the courts take in deciding a condemnor's right to 

take property before granting possession, Amtrak and PPL entered into a joint discovery plan 

and stipulation to resolve PPL's defenses to Amtrak's condemnation complaint. In the plan, the 

parties agreed to have 120 days of discovery regarding Amtrak's authority to condemn the 

Substation and PPL's defenses to the taking. (Motion to Enter Joint Stipulation). They further 

agreed that this discovery period would be followed by cross-motions for summary judgment, at 

which time the Court would decide the merits of the claims (or determine that a hearing is 

necessary to determine the merits). Id. As indicated in PPL's Answer to Amtrak's Complaint, 

there are many factual issues that need to be developed during discovery. Because Amtrak has 

agreed to a schedule and procedure for deciding the merits of this case, it would be premature for 

this Court to rule on Amtrak's Motion before it rules on the merits. Instead, as the parties agreed, 

the Court should first rule on their cross-motions for summary judgment before deciding if, 

when, and how it should grant Amtrak possession. 

B. Even if Amtrak's Motion were not premature, Amtrak has failed to establish 
that it is entitled to immediate possession. 

Even if Amtrak could move for possession before the Court determines whether Amtrak 

has the right to condemn the Substation, Amtrak has failed to establish that it would be entitled 

to immediate possession. In moving for possession, a condemnor must show that the balance of 

equities favors granting possession and that the condemnee will not suffer undue hardship in 
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giving up possession. United States v. 74.57 Acres of Land, 2012 U.S. Dist. LEXIS 51441 (S.D. 

Ala. 2012) (discussing a similar provision in the Declaration of Taking Act, 40 U.S.C. § 3114). 

Here, the balance of equities favors denying possession, and PPL and others connected to the 

Substation would suffer undue hardship if Amtrak were granted immediate possession. 

1. Amtrak is not likely to succeed on the merits of its condemnation 
complaint. 

The equities do not favor Amtrak, because Amtrak is unlikely to succeed on the merits of 

its condemnation complaint. Granting Amtrak possession when it does not have a likelihood of 

being found to have the right to condemn the Substation would be inequitable. 

a. Amtrak's decision to condemn is subject to scrutiny. 

Amtrak asserts that it has broad discretion to condemn and that its decision to condemn 

should be subject to limited, deferential review. (Br. at 9-11). However, Amtrak is not a 

"governmental body" for the purposes of condemning property.3  Rather, it is a statutorily created 

entity, and it "has not been authorized to exercise the sovereign's power of eminent domain. It 

has been granted a limited power . . . to condemn land `[necessary for] intercity rail passenger 

service." National Railroad Passenger Corp. v. Two Parcels of Land, 822 F.2d 1261, 1264-65 

(2d Cir. 1987). As such, "Amtrak's exercise of its delegated power of eminent domain is entitled 

to less deferential review than that of a governmental agency." Id. at 1265. 

3  Although courts have construed Amtrak to be a governmental body in different types of actions 
in order to protect citizens' constitutional rights, those cases do not apply to expand Amtrak's 
statutorily limited eminent domain power. See Lebron v. National Railroad Passenger Corp., 
513 U.S. 374, 394 (1995) (holding that Amtrak was a governmental body for the purpose of 
upholding citizens' First Amendment rights); Dep't of Transp. v. Ass 'n of Am. R.R., 135 S.Ct. 
1225, 1228, 1233 (2015) (holding that Amtrak is a governmental body for "purposes of 
determining the validity of the metrics and standards," in part because the "structural principals 
secured by the separation of powers protect the individual," and because "[t]reating Amtrak as a 
governmental [body] for these [specific] purposes . . . is not an unbridled grant of authority to an 
unaccountable actor"). 
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In the case that Amtrak relies on to attempt to shield its condemnation of the Substation 

from this Court's scrutiny, National Railroad Passenger Corp. v. Boston & Maine Corp., 503 

U.S. 407 (1992), the issue was not what level of deference the courts should apply to Amtrak's 

decision to condemn. Instead, the Court was reviewing the Interstate Commerce Commission's 

(the "ICC") decision to allow Amtrak to condemn another rail carrier's property under a different 

provision of Amtrak's condemnation statute that subjects this type of condemnation to the ICC's 

review. 49 U.S.C. § 24311(c) (requiring Amtrak to apply to the ICC4  for an order establishing 

Amtrak's need to take another rail carrier's property). The Court stated that because the ICC—a 

governmental agency—was ruling on whether to allow Amtrak's condemnation, the "case turns 

on the need for deference to the ICC, not Amtrak." Id. at 421. The Court further confirmed that 

"delegations of power to private entities [such as Amtrak] are of a limited nature." Id. 

Amtrak also tries to support its condemnation by stating that "[e]very exercise of 

Amtrak's federal eminent domain authority has been upheld by the federal courts." (Br. at 11). 

But Amtrak's prior condemnations are irrelevant to this Court's review of Amtrak's current 

decision to condemn. Amtrak is not above this Court's review, and it cannot take property to 

subvert the proper adjudication of its dispute with PPL over payment of upgrades to the 

Substation. Merely because Amtrak has properly exercised its condemnation power in the past 

does not mean that it has done so in this case.5  

b. Amtrak admits that its true purpose in acquiring the  
Substation is to avoid paying increased tariffs to PPL.  

In Amtrak's Brief in Support of its Motion, Amtrak admits that its true purpose in 

4  The ICC's functions have since been transferred to the Surface Transportation Board. 

5  Apparently, Amtrak also believes that its attempted condemnation voids the Settlement 
Agreement it entered into. 
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acquiring the Substation is to avoid paying increased rates to PPL. (Br. at 13) ("PPL asserts that 

Amtrak's true goal in these condemnation proceedings is to avoid paying increased tariffs to PPL 

to fund the improvements PPL is right about this."). As PPL pleaded in its Answer to Amtrak's 

Complaint, this purpose cannot support Amtrak's condemnation of the Substation. Condemning 

property to avoid increased utility rates is not a public purpose, and Amtrak's acknowledgement 

that this is its purpose for the condemnation undercuts its argument that the Substation is 

"necessary for intercity rail passenger transportation." Any post-hoc justification Amtrak may 

come up with as to why the Substation is "necessary for intercity rail passenger transportation" is 

pretextual, because Amtrak's true purpose is avoiding increased tariffs for electric service. 

c. Amtrak has not established a connection between its financial 
motivations for the condemnation and the necessity of 
Amtrak's ownership of the property for intercity rail 
passenger transportation.  

Amtrak has not established that there is a connection between its alleged financial 

motivations for condemning the Substation and the necessity of Amtrak's ownership of the 

Substation for intercity rail passenger transportation. Amtrak baselessly states that "[i]f the 

proposed rate increase were approved by the PUC, it would have a negative effect on Amtrak's 

ability to operate the NEC" and that "Amtrak initiated this condemnation to protect its ability to 

operate the NEC efficiently." (Br. at 4). However, the Condemnation Complaint and Amtrak's 

filings in the PUC proceedings do not support this assertion. Amtrak has never provided any 

credible support for why it needs to own the Substation in order to operate the NEC efficiently. 

Rather, PPL has provided reliable service for decades—in fact, PPL is statutorily obligated to 

provide reliable and safe electric service under the PUC's regulation. See 66 Pa.C.S. 1501. 

Moreover, even assuming a pure financial motivation could support the condemnation, 

the documents that Amtrak attached to its Motion to support its financial motivations for 
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condemning the Substation do not in fact provide any support to Amtrak's argument that it will 

save money by owning the Substation. Amtrak has redacted all financial information from its 

supporting documentation. Additionally, the Resolution of Amtrak's Board of Directors 

authorizing the condemnation is dated January 2016 instead of 2017. While this may be a typo, it 

shows that Amtrak is not careful about its decision-making. The Resolution also focuses on the 

financial savings to Amtrak from the condemnation, stating that taking the Substation is "in the 

best interests of Amtrak." (Br. Ex. C) (emphasis added). Under any definition of public purpose 

for a taking, a condemnor cannot support a decision to condemn that is based on a determination 

that owning the property will be in a for-profit corporation's best interest, rather than the 

public's. See also Dep't of Transp. v. Ass 'n of Am. R.R., 135 S. Ct. 1225, 1232 (2015) ("[R]ather 

than advancing its own private economic interests, Amtrak is required to pursue numerous, 

additional goals defined by statute."). 

Not only has Amtrak failed to show any connection between its financial motivations and 

its allegations that its ownership of the Substation is "necessary for intercity rail passenger 

transportation," but Amtrak also has a proven track record of making bad financial decisions.6  

6  Much of Amtrak's poor financial decision-making is publicly available information. See Office 
of Inspector General, National Railroad Passenger Corporation, Report No. 01G-SP-2017-009, 
AMTRAK: Top Management and Performance Challenges Fiscal Years 2017 and 2018 (Mar. 
29, 2017) (identifying as one of Amtrak's systemic problems "the company's inconsistent use of 
its strategic goals to drive spending priorities and business decisions" and its failure to 
adequately manage the company's assets, and additionally noting that Amtrak failed to notice 
that an individual was using the company's electricity account to supply power to a facility that 
he had purchased from Amtrak for 18 years); Office of Inspector General, National Railroad 
Passenger Corporation, Report No. 01G-E-2013-020, Corporate Governance: Planned Changes 
Should Improve Amtrak's Capital Planning Process, and Further Adoption of Sound Business 
Practices Will Help Optimize the Use of Limited Capital Funds (Sept. 27, 2013) (analyzing 
Amtrak's capital planning process in 2013 and finding that Amtrak generally did not use good 
business planning in choosing which projects to pursue). PPL anticipates obtaining additional 
information about Amtrak's financial decision-making in discovery. 
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d. PPL is likely to succeed on the merits of its other defenses  

PPL has also raised other defenses to Amtrak's condemnation of the Substation in its 

Answer to the Complaint. In particular, PPL has asserted that Amtrak engaged in bad faith, 

abused its discretion, and did not exercise reasonable business judgment in determining to 

condemn the Substation. Although the parties have not yet engaged in discovery on those issues, 

the facts alleged in Amtrak's Complaint and the statements Amtrak has made in this current 

Motion regarding its motivations for condemning the Substation support PPL's defenses. 

PPL also asserted in its Answer that Amtrak cannot condemn the Substation until both 

the PUC and FERC have authorized the transfer of the Substation, because it is utility property 

subject to the regulation of both agencies. PPL is likely to succeed on these defenses. As PPL 

pleaded in its Answer, Section 1102(a)(3) of the Pennsylvania Public Utility Code provides that 

the PUC's approval is required before any property used and useful in providing service to the 

public may be transferred "by any method or device whatsoever." 66 Pa.C.S. § 1102(a)(3); see 

also Public Serv. Water Co. v. Pa. Public Util. Comm'n, 645 A.2d 423, 427 (Pa. Cmwlth. 1994) 

(holding that 66 Pa.C.S. § 1102(a)(3) is "prohibitive" rather than "regulatory," such that property 

may not be transferred until after the PUC approves an application for a certificate of public 

convenience). 

FERC's approval is also required because Section 203 of the Federal Power Act ("FPA") 

provides: "No public utility shall, without first having secured an order of the Commission 

authorizing it to do so—(A) sell, lease, or otherwise dispose of the whole of its facilities subject 

to the jurisdiction of the Commission, or any part thereof of a value in excess of $10,000,000." 

16 U.S.C. § 824b. A transfer of FERC jurisdictional facilities by condemnation is subject to this 

requirement, meaning that the condemnation "cannot be effectuated unless the Commission has 

authorized the transfer under section 203 of the FPA." Public Service Company of Colorado, 149 
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FERC1161,228 (Dec. 18, 2014). 

Despite what Amtrak contends in its Motion, FERC also regulates the Substation, such 

that it is a FERC jurisdictional facility. Under the FPA, FERC has jurisdiction over all facilities 

used for the transmission of electric energy in interstate commerce and sales of electric energy at 

wholesale in interstate commerce. 16 U.S.C. § 824(b)(1). FERC's jurisdiction under the FPA 

extends not only to electric power transmitted across state lines, but also within a state 

interconnected to the interstate transmission system. See FPC v. Florida Power & Light Co., 404 

U.S. 453, 469 (1972) (upholding FERC's predecessor agency's determination that, given the 

interconnected nature of the grid, all transmissions fall with its jurisdiction); New York v. FERC, 

535 U.S. 1, 7 (2002) ("In the rest of the country [other than Alaska, Hawaii and parts of Texas], 

any electricity that enters the grid immediately becomes a part of a vast pool of energy that is 

constantly moving in interstate commerce."). FERC's jurisdiction over transmission is not 

limited by the fact that the power transmitted is not part of a wholesale transaction, but instead is 

consumed at retail. New York, 535 U.S. at 17 ("There is no language in the statute limiting 

FERC's transmission jurisdiction to the wholesale market . . . ."). In fact, the Supreme Court 

expressly rejected the distinction upon which Amtrak rests its claim that FERC lacks jurisdiction 

over the Substation:7  

It is true that FERC's jurisdiction over the sale of power has been specifically 
confined to the wholesale market. However, FERC's jurisdiction over electricity 
transmissions contains no such limitation. Because the FPA authorizes FERC's 
jurisdiction over interstate transmissions, without regard to whether the 
transmissions are sold to a reseller or directly to a consumer, FERC's exercise of 
this power is valid. 

Id. at 20. Here, the Substation operates in interstate commerce subject to FERC's jurisdiction 

7  See Br. at 16 ("Amtrak is (was) the Substation's only consumer . . . .") 
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because it is connected to PPL's transmission lines, which transmit power in interstate 

commerce. Contrary to Amtrak's assertions, the rate mechanism used to recover the costs of the 

Substation is not a factor that is determinative or relevant to whether that facility is subject to 

FERC's jurisdiction. 

Moreover, the Substation has a value in excess of $10 million for purposes of Section 203 

of the FPA, such that Amtrak's condemnation cannot be effectuated without FERC's approval. 

Where FERC-jurisdictional facilities are disposed of by transactions between non-affiliated 

companies (such as condemnations), the value of the facility is its market value. 18 C.F.R. § 

33.1(b)(3); see also Transactions Subject to FPA Section 203, 113 FERCT61,315 at 101, 116-

18 (2005). Here, the market value of the Substation would likely include its original book value 

plus the investments that PPL has made toward capital improvements needed at the Substation, 

because any arms-length transaction for its purchase would likely factor these amounts into the 

sales price. 18 C.F.R. § 33.1(b)(3) ("[FERC] rebuttably presume[s] that the market value is the 

transaction price.").8  The original book value of the Substation plus PPL's investments result in a 

market value greater than $10 million. (Decl. of John H. Schwartz, attached as Exhibit "D"). 

Because the Substation is a FERC-jurisdictional facility with a value greater than $10 million, 

Amtrak cannot effectuate this condemnation without FERC's approval under Section 203 of the 

FPA. 16 U.S.C. § 824b. 

PPL additionally alleged in its Answer that Amtrak does not have the power to condemn 

the Substation because the PUC and not Amtrak—has jurisdiction to determine the 

reasonableness of PPL's rates. 66 Pa.C.S. §§ 1301-1329. Because the PUC has jurisdiction over 

8  If this case proceeds to the just compensation phase, PPL intends to provide an expert opinion 
on valuation. 
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the reasonableness of PPL's rates, this Court should not grant Amtrak possession while the PUC 

is still adjudicating that issue. 

Amtrak tries to maneuver around this jurisdictional hurdle by asserting that the PUC no 

longer has jurisdiction "over the Conestoga Substation," because Amtrak's "federal 

condemnation authority preempts any review by the PUC." (Br. at 17). But the proceeding 

before the PUC is a rate proceeding, not a condemnation proceeding, and this condemnation 

action only pertains to Amtrak's authority to condemn the Substation. See 49 U.S.C. § 24311 

(granting federal district courts jurisdiction over Amtrak's exercise of eminent domain to acquire 

property "necessary for intercity rail passenger transportation"). While this Court has jurisdiction 

over Amtrak's condemnation action, it does not have jurisdiction over PPL's rates. Rather, the 

PUC has sole and exclusive jurisdiction over public utilities' rates. Springfield Twp. v. Pa. PUC, 

676 A.2d 304, 308 (Pa. Cmwlth. 1996) (citing Optimum Image, Inc. v. Philadelphia Electric Co., 

600 A.2d 553 (Pa. Super. 1991)). Indeed, Amtrak advanced this same argument before the PUC 

to attempt to dismiss PPL's rate proceeding, but the PUC retained jurisdiction and refused to 

dismiss the proceeding. (Ex. B, PUC Order). 

As the party seeking to invoke preemption, Amtrak has the obligation to prove that the 

federal law covers the same subject matter as the state law, regulation, or order it seeks to 

preempt. United Transp. Union v. Pa. PUC, 68 A.3d 1026, 1033 (Pa. Cmwlth. 2013) (citing 

BNSF Ry. Co. v. Swanson, 533 F.3d 618 (8th Cir. 2008)). Contrary to Amtrak's assertion, the 

federal condemnation authority granted in 49 U.S.C. § 24311 does not preempt the PUC's 

jurisdiction over public utility rates, services, or facilities. 

Federal law can preempt state law in three ways: (1) where Congress "enacts a provision 

which expressly preempts the state enactment"; (2) "where Congress has legislated in a field so 
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comprehensively that it has implicitly expressed an intention to occupy the given field to the 

exclusion of state law"; or (3) "where a state law conflicts with a federal law," either because "it 

is impossible to comply with both federal and state law" or because "the state law stands as an 

obstacle to the accomplishment and execution of the full purposes and objectives of Congress." 

Office of Disciplinary Counsel v. Marcone, 855 A.2d 654, 664 (Pa. 2004). Nothing in 49 U.S.C. 

§ 24311 grants federal courts any jurisdiction over utility rates and service, or otherwise 

expressly preempts the PUC from exercising its jurisdiction over public utility rates. Instead, 49 

U.S.C. § 24311(b)(2)(B) limits the federal courts' jurisdiction to "the disposition of outstanding 

charges related to the property." PPL's proposed rate adjustment, which is the subject of the 

PUC proceeding, does not pertain to "outstanding charges." Rather, PPL's proposed rate 

adjustment is a prospective rate that, if approved by the PUC, will become effective on the date 

the upgrades to the Substation are complete and in service. 

Further, as Amtrak admitted before the PUC, the PUC proceeding is based on the PUC's 

jurisdiction to review PPL's proposed tariff change; it is not an in rem proceeding regarding the 

Substation or any property owned by Amtrak. (Ex. A, Amtrak's Motion to Dismiss at 13). In 

contrast, this eminent domain action is an in rem proceeding that adjudicates rights in specific 

property—namely, the Substation. See U.S. v. Sid-Mars Restaurant & Lounge, Inc., 644 F.3d 

270, 275 (5th Cir. 2011). Accordingly, the PUC proceeding and this federal eminent domain 

action do not pertain or relate to the same thing, and this condemnation action does not preempt 

the PUC's jurisdiction in the rate proceeding. 

2. Amtrak has not demonstrated that it has an immediate need for 
possession. 

The equities also do not favor granting Amtrak possession, because Amtrak has failed to 

demonstrate that there is an immediate need for it to possess the Substation. As PPL pleaded in 
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its Answer to the Complaint, PPL has owned and operated the Substation for decades, and it has 

provided Amtrak reliable and adequate service. Indeed, PPL has continued to provide Amtrak 

reliable service after Amtrak filed the Complaint, pursuant to the Stipulation that the parties 

entered and this Court approved, which provides that "PPL will continue to perform normal 

operational and/or maintenance functions at the Conestoga Substation." (May 23, 2017 

Stipulation & [Proposed] Order). 

To support its alleged need for possession, Amtrak merely states (without proof) that it 

"cannot be certain that the Conestoga Substation will operate reliably" if it does not have 

possession. (Br. at 23). But ensuring reliability of PPL's service is precisely the function of the 

PUC. 66 Pa.C.S. § 1501 (requiring PUC-regulated public utilities to "furnish and maintain 

adequate, efficient, safe, and reasonable service and facilities" and to provide service that is 

"reasonably continuous and without unreasonable interruptions or delay"); id. § 1505 (requiring 

the PUC to ensure that public utility service is "reasonable, safe, adequate, [and] sufficient"). 

Indeed, this is the reason that PPL proposed its rate adjustment and initiated its current 

proceedings before the PUC—so that it could maintain the reliability of its service by performing 

upgrades to the Substation and recouping those costs through its rates. Moreover, Amtrak has not 

alleged that there has ever been a time where PPL has not provided Amtrak reliable service. 

Rather, PPL has consistently provided reliable service and is currently taking steps to ensure that 

it can continue to provide reliable service by seeking to fund upgrades to the Substation. 

Amtrak also has not provided any evidence that it could better ensure the reliability of the 

service provided through the Substation than PPL. In fact, contrary to what Amtrak asserts, the 

Substation is different from the other substations that Amtrak operates, because, upon PPL's 

information and belief, the other substations that Amtrak operates are not directly connected to 
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power generators. In contrast, the Substation is directly connected to a power generator 

(SHWPC), which implicates FERC's jurisdiction over the Substation. (Answer 21, 3.e, 3.1). 

Moreover, the energy generated from SHWPC and transmitted to the Substation is not solely for 

Amtrak's benefit. Rather, upon information and belief, in addition to converting energy to 25 Hz 

power for Amtrak, there are also frequency converters which allow energy from SHWPC to flow 

through the Substation and be converted to 60 Hz power, after which that power continues to 

PPL's Manor Substation (which is a networked facility). Given the complex arrangement of the 

Substation, with both FERC jurisdictional and PUC-jurisdictional aspects, the operation of the 

Substation would significantly change if Amtrak were to take possession. 

3. The equities favor PPL's continuing possession of the Substation. 

Granting Amtrak possession would also be inequitable, because PPL and others 

connected to the Substation would suffer undue hardship. If Amtrak takes possession of the 

Substation now, PPL will not be able to fulfill its obligations to provide service, as regulated by 

both FERC and the PUC. As PPL pleaded in its Answer, it has existing agreements with third 

parties relating to the Substation that are subject to FERC's and the PUC's jurisdiction. If 

possession is transferred before the agreements can be redone, PPL could be in default of those 

agreements, and it will suffer irreparable damage. For example, under Section 2.3 of PPL's 

Transmission Contract with SHWPC and BGEC, PPL is required to "cooperate in scheduling the 

outages of [its] transmission facilities for inspection, maintenance, or other proper causes in such 

a manner as to permit the optimum utilization of Safe Harbor's capacity and energy resources," 

and under Section 3.1, PPL is required to "transmit all of the power and energy delivered by Safe 

Harbor to [PPL] for delivery to [BGEC] or for [BGEC's] account." (Compl. Ex. D). Without 

owning and operating the Substation, PPL cannot meet these obligations. 

PPL's Interconnection Service Agreement with PJM and SHWPC also imposes numerous 
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obligations that PPL will not be able meet if it does not own and operate the Substation. (Compl. 

Ex. E). For instance, Section 7.0 of that agreement requires PPL to provide interconnection to 

PJM's Transmission System; Section 9.0 requires PPL to warrant the design, construction, and 

operation of the Substation; and Section 23.0 requires PPL to comply with security standards for 

the Substation. Id. PPL cannot comply with these obligations if it does not own and operate the 

Substation. 

SHWPC will also be harmed if possession were transferred to Amtrak and PPL were 

unable to perform its obligations under these agreements, because the Interconnection Service 

Agreement allows SHWPC to participate in the wholesale electric capacity market. (Compl. Ex. 

E, Specs. § 2.1). The capacity market allows a generator to receive payment when it is able to 

send power within PJM's network on demand. (Decl. of Frank Johnson Richardson, II, attached 

as Exhibit "E"). To participate in this market and receive a capacity payment, a generator like 

SHWPC must send its power through facilities controlled by a FERC-regulated transmission  

operator, like PPL.  Id. If an entity that is not subject to FERC's regulation (like Amtrak) controls 

the facilities, then it is not required to provide power upon PJM's demand, and the generator 

cannot participate in the wholesale electric capacity market. Id. PPL's operation of the 

Substation allows SHWPC to receive capacity payments from the energy it generates, which 

would not occur if Amtrak operated the Substation. SHWPC would thus be harmed if Amtrak 

took over possession and operation. 

Amtrak appears to attempt to remedy this harm by reserving "floating easements" to PPL 

so that PPL can fulfill its obligations under these existing service agreements. However, 

Amtrak's description of the "floating easements" indicates that Amtrak does not intend to give 

PPL the level of control necessary to operate the Substation in accordance with those 

22 



Case 5:17-cv-01752-JLS Document 26 Filed 08/02/17 Page 23 of 26 

agreements. The definition of "floating easement" in Amtrak's current Motion is materially 

different than the definition in the Complaint, suggesting that Amtrak is attempting to rescind 

PPL's level of control over the operation of the Substation. Moreover, by purporting to reserve 

these "floating easements," Amtrak appears to attempt to dictate what PPL's obligations with 

respect to service through the Substation will be after possession is transferred. But Amtrak does 

not have the right to dictate PPL's service obligations—FERC and the PUC have jurisdiction.9  

The equities also favor PPL's continued possession of the Substation because Amtrak and 

PPL entered into a stipulation (which the Court approved), pursuant to which Amtrak agreed that 

PPL would continue to operate the Substation and refrain from commencing capital 

improvements until further order of court. (May 23, 2017 Stipulation & [Proposed] Order). 

Amtrak has offered no reason not to maintain the status quo established by the stipulation until 

the Court can address the merits of its condemnation. PPL has not violated the stipulation. 

Rather, PPL has held off on undertaking capital improvements to the Substation. Although PPL 

has continued with the PUC rate proceedings, it has only done so to ensure that it can quickly 

begin construction if it is successful in its defenses to Amtrak's condemnation. The rates 

approved by the PUC will only come into effect if PPL builds the improvements at the 

Substation (which it has not done), and if this Court rules in PPL's favor, PPL will 

unquestionably be responsible to complete the upgrades in order to provide reliable service. 

The equities additionally favor PPL's continued possession of the Substation because 

Amtrak's Motion appears to be just another example of Amtrak's bad faith in its dealings with 

9  Additionally, by reserving "floating easements," Amtrak appears to invite PPL to provide 
public utility service at the Substation indefinitely. As long as PPL provides public utility 
service, however, it will be entitled to earn a rate determined by the PUC. This further undercuts 
Amtrak's attempts to avoid the PUC proceedings. 
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PPL. Amtrak filed the Motion soon after the PUC declined to dismiss PPL's rate proceeding. 

(Ex. B, PUC Order). The timing of these events appears to indicate that Amtrak filed the Motion 

in an attempt to circumvent the PUC's refusal to dismiss the proceeding, essentially requesting 

that this Court moot the PUC's proceedings by transferring possession to Amtrak. 

Indeed, consistent with its approach in the PUC proceeding, Amtrak has routinely 

indicated in its interactions with PPL that it believes that only Amtrak—and no other authority—

has the power to decide what rules and obligations it should be subject to. For instance, Amtrak 

is currently refusing to pay amounts it owes to PPL for service provided through the Substation, 

even though Amtrak agreed to the rate in the Settlement Agreement and agreed in the stipulation 

approved by this Court that PPL would continue to operate and maintain the Substation. (May 

23, 2017 Stipulation & [Proposed] Order; Ex. C, June 9, 2017 Letter from Amtrak's Counsel). 

Amtrak has also sent policemen to the Substation to prevent PPL from accessing it, even though 

Amtrak does not have the right to possession. (Decl. of Jeff Byrnes, Doc. #16, Ex. A). Amtrak 

also filed this Motion while in the midst of negotiating a Joint Plan and Stipulation with PPL for 

resolving the merits of this case, which did not contemplate a motion of this sort. (Motion to 

Enter Joint Stipulation). Thus, in all aspects, the equities favor PPL's continued possession. 

4. The public interest favors denying Amtrak's Motion for Immediate 
Possession. 

The public interest also favors denying Amtrak's request to take possession of the 

Substation. As indicated, Amtrak's condemnation of the Substation and its Motion for Immediate 

Possession essentially boil down to Amtrak's displeasure with the PUC's authority to determine 

the reasonableness of PPL's rates. But, as discussed above, the PUC has sole and exclusive 

jurisdiction over the regulation of public utilities' rates, and this condemnation action does not 

preempt the PUC's jurisdiction. If this Court were to grant Amtrak immediate possession, it 
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would undercut both the PUC's and FERC's jurisdiction, which would hann the public. 

The public would also be harmed if this Court granted Amtrak possession, because 

granting possession would be validating Amtrak's bad faith and bullying tactics in resolving a 

dispute over rates for public utility service. If actors like Amtrak can condemn any property they 

want as a means of resolving billing disputes, and then take immediate possession of that 

property before the court determines that they have properly exercised their eminent domain 

power, then no property is safe. Amtrak and other actors like it could potentially take possession 

of other public utility facilities whenever they dispute the rates charged to them for service. Not 

only would this deprive the public of services that were previously provided through the 

condemned facilities, but it would thwart the orderly administration of disputes involving 

regulated entities. Condemnors like Amtrak must have more than private financial motivations 

and a push to be free of state regulation to support condemnation and immediate possession of 

public utility property. 

IV. CONCLUSION 

Because this Court has not yet determined that Amtrak has the right to take the 

Conestoga Substation, and because in any case, Amtrak has failed to establish that the equities 

favor granting it possession, this Court should deny Amtrak's Motion for Immediate Possession. 

Respectfully submitted, 

Dated: August 2, 2017 

/s/Patrick J. Loftus  
Patrick J. Loftus (60417) 
George J. Kroculick (40112) 
Meredith E. Carpenter (316743) 
Sean P. McConnell (307740) 
30 South 17th Street 
Philadelphia, PA 19103-4196 
Telephone: +1 215 979 1000 
Fax: +1 215 979 1020 
Attorneys for Defendant 
PPL Electric Utilities Corp. 
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CERTIFICATE OF SERVICE  

I hereby certify that on August 2, 2017, I electronically filed the foregoing Brief in 

Opposition to Plaintiff's Motion for Immediate Possession with the Clerk of the Court using the 

CM/ECF system, which will send notification of such filing to counsel or parties of record 

electronically by CM/ECF. 

DUANE MORRIS LLP 

/s/Patrick J. Loftus 
Patrick J. Loftus (60417) 
Attorneys for Defendant PPL Electric Utilities 
Corporation 
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Pamela C. Polacek 
Direct Dial: 717.237.5368 
Direct Fax: 717.260.1736 
ppo I ace mcneesl aw. com 

May 11, 2017 

Rosemary Chiavetta, Secretary 
Pennsylvania Public Utility Commission 
Commonwealth Keystone Building 
400 North Street, 2nd Floor 
Harrisburg, PA 17120 

VIA ELECTRONIC FILING 

RE: National Railroad Passenger Corporation v. PPL Electric Utilities Corporation; 
Docket No. C-2016-2580526 

PPL Electric Utilities Corporation Supplement No. 213 to Tariff Electric P.A. PUC No. 201 
for Rate Schedule LPEP; Docket No. R-2016-2569975 

Dear Secretary Chiavetta: 

Attached please find for fling with the Pennsylvania Public Utility Commission the Motion to Dismiss of 
the National Railroad Passenger Corporation ("Amtrak") in the above-referenced proceedings. As shown 
on the attached Certificate of Service, all parties to this proceeding are being duly served. Thank you. 

Very truly yours, 

McNEES WALLACE & NURICK LLC 

By 
Pamela C. Polacek 

Counsel to National Railroad Passenger Corporation ("Amtrak") 

Enclosures 

c: Certificate of Service 
Administrative Law Judge David A. Salapa (via Email and First Class Mail) 

3n • Atri PA ,Yo.y. Cnumtllis, ME' liVash:513n, DC 



Case 5:17-cv-01752-JLS Document 26-1 Filed 08/02/17 Page 3 of 22 

CERTIFICATE OF SERVICE 

I hereby certify that I have this day served a true copy of the foregoing document upon the 

participants listed below in accordance with the requirements of 52 Pa. Code § 1.54 (relating to 

service by a participant). 

VIA E-MAIL AND FIRST CLASS MAIL 

Christopher T. Wright, Esq. 
Post & Schell PC 
17 North Second Street 12th Floor 
Harrisburg, PA 17101-1601 
cwright@postschell.com   

David B. MacGregor, Esq. 
Post & Schell PC 
Four Penn Center 
1600 John F. Kennedy Boulevard 
Philadelphia, PA 19103 
dmacgregor(4ostschel1.com   

Alan M. Seltzer, Esq. 
Brian C. Wauhop, Esq. 
Buchanan Ingersoll & Rooney, PC 
409 North Second Street, Suite 500 
Harrisburg, PA 17101-1357 
alan.seltzer@bipc.com   
brian.wauhop(ii.),bipc.com   

Kimberly A. Klock, Esq. 
PPL Services Corporation 
Two North Ninth Street 
Allentown, PA 18101 
kklock@pplweb.corn 

Gina L. Miller, Esq. 
Pennsylvania Public Utility Commission 
Bureau of Investigation and Enforcement 
400 North Street, 2"d  Floor West 
Harrisburg, PA 17120 
ginmiller@pa.gov   

Shaun Logue, Esq. 
Steve Eckert 
Brookfield Energy Marketing LP 
41 Victoria Street 
Gatineau, QC J8X 2A1 
Canada 
Via First Class Mail Only 

Counsel to National Railroad Passenger 
Corporation 

Dated this ll th  day of May, 2017, at Harrisburg, Pennsylvania. 



Case 5:17-cv-01752-JLS Document 26-1 Filed 08/02/17 Page 4 of 22 

BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

NATIONAL RAILROAD PASSENGER : 
CORPORATION, 

COMPLAINANT 

v. 

PPL ELECTRIC UTILITIES 
CORPORATION, 

RESPONDENT 

PPL ELECTRIC UTILITIES 
CORPORATION SUPPLEMENT NO. 
213 TO TARIFF ELECTRIC PA PUC 
NO. 201 FOR RATE SCHEDULE LPEP 

Docket No. C-2016-2580526 

Docket No. R-2016-2569975 

NOTICE TO PLEAD 
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TO: PPL Electric Utilities Corporation 
Two North Ninth Street 
Allentown, PA 18101 

Pursuant to 52 Pa. Code §5.103(c), you are hereby notified that National Railroad 
Passenger Corporation has filed its Motion to Dismiss, which you are hereby notified to file a 
written response to within twenty (20) days of the date of service of this Motion unless otherwise 
provided in Chapter 5 of Title 52 of the Pennsylvania Administrative Code. Your failure to answer 
will allow the presiding officer to rule on the Motion to Dismiss without a response from you, 
thereby requiring no proof. All Pleadings such as a Motion to Dismiss must be filed with the 
Secretary of the Pennsylvania Public Utility Commission, with a copy served on the undersigned 
counsel for National Railroad Passenger Corporation. 

Respectfully submitted, 

McNEES WALLACE & N RICK LLC 

By: 041444_ 
Pamela C. Polacek (Pa. I.D. No. 78276) 
Adeolu A. Bakare (Pa. I.D. No. 208541) 
Alessandra L. Hylander (Pa. I.D. No. 320967) 
McNees Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA 17108-1166 
Phone: (717) 232-8000 
Fax: (717) 237-5300 
ppolacek@mcneeslaw.com   
abakare@mcneeslaw.com   
ahylanderAmcneeslaw.com   

Counsel to National Railroad Passenger 
Corporation 

Dated: May 11, 2017 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

NATIONAL RAILROAD PASSENGER : 
CORPORATION, 

COMPLAINANT 

v. 

PPL ELECTRIC UTILITIES 
CORPORATION, 

RESPONDENT 

PPL• ELECTRIC UTILITIES 
CORPORATION SUPPLEMENT NO. 
213 TO TARIFF ELECTRIC PA PUC 
NO. 201 FOR RATE SCHEDULE LPEP 

Docket No. C-2016-2580526 

Docket No. R-2016-2569975 

MOTION TO DISMISS OF THE NATIONAL RAILROAD PASSENGER 
CORPORATION 

Pursuant to 52 Pa. Code §5.103, National Railroad Passenger Corporation ("Amtrak") 

hereby submits this Motion to Dismiss ("Motion") the above-captioned proceeding for lack of 

subject matter jurisdiction and federal preemption. 

As set forth below, on April 17, 2017, pursuant to 49 U.S.C. § 24311, Amtrak initiated an 

eminent domain proceeding at the United States District Court for the Eastern District of 

Pennsylvania ("District Court") to acquire certain facilities and equipment used by PPL Electric 

Utilities Corporation ("PPL") to provide service to Amtrak under PPL's Tariff Electric Pa. P.U.C. 

No. 201. Once Amtrak completed its eminent domain filing with the District Court, title to the 

facilities and equipment vested in Amtrak in fee simple absolute. Accordingly, as of April 18, 

2017, PPL no longer owns the facilities and equipment which form the basis for the above-

captioned rate proceeding. Pursuant to the terms of 49 U.S.C. § 24311 and the Supremacy Clause 
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in Article VI, clause 2 of the United States Constitution, the District Court, and not the 

Pennsylvania Public Utility Commission ("PUC" or "Commission"), possesses jurisdiction over 

the facilities and equipment in question. Because the proposed rate for upgrades to Conestoga 

Substation is the sole basis for PPL's rate schedule action and Amtrak's complaint, and PPL no 

longer owns the Conestoga Substation, there is no further basis for PUC jurisdiction over Docket 

Numbers R-2016-2569975 and C-2016-2580526, and these proceedings should be dismissed. 

Because granting this Motion will immediately terminate the proceeding, Amtrak also 

requests, pursuant to 52 Pa. Code §5.103(d)(l)(i), that the Presiding Officer immediately suspend 

the current procedural schedule until such time as the Presiding Officer rules on this Motion and 

the parties pursue any desired appeals of the decision. In support of its Motion, Amtrak avers as 

follows: 

I. INTRODUCTION 

A. Rate Proceeding at the PUC 

On October 5, 2016, PPL filed Supplement No. 213 to Tariff Electric Pa. P.U.C. No. 201 

("Supplement No. 213") for Rate LPEP — Power Service to Electric Propulsion ("Rate LPEP") 

with the PUC at Docket Number R-2016-2569975 requesting to add the following language to 

Rate Schedule LPEP: 

Effective on the date that the Conestoga Substation upgrade is 
completed and placed in service, the distribution charge will be 
$3 19,67 1 .00 per month (Customer Charge). Customers under Rate 
Schedule LPEP will be given written notice 30 days before the 
effective date of the new distribution charge. 

Supplement No. 213, Twenty-Sixth Revised Page No. 29. As of October 5, 2016, PPL owned four 

of the transformers at the Conestoga Substation and Amtrak owned three of the transformers at the 

2 
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Conestoga Substation) Each party also owned other related equipment at the Conestoga 

Substation. At that time, PPL provided Amtrak with Commission-regulated electric distribution 

service pursuant to Rate LPEP. PPL's Rate LPEP proceeding was limited to rates charged to 

Amtrak and not to any other electric customer.2  If implemented, Supplement No. 213 would have 

increased the Rate LPEP monthly charge significantly while providing no projected in-service date 

for the potential equipment upgrade at the Conestoga Substation. 

On December 19, 2016, Amtrak filed a Complaint and New Matter under Docket 

No. C-2016-2580526 opposing Supplement No. 213.3  Amtrak challenged PPL's proposed tariff 

change as premature because there was no projected in-service date for the new rate, and 

challenged the proposed rate in the new tariff as excessive, unjust and unreasonable. As indicated 

in Amtrak's Complaint, this proceeding represents a continuation of a dispute between Amtrak and 

PPL that began in PPL's 2015 base rate proceeding regarding the cost, scope, timing and payment 

for upgrades to the Conestoga Substation. Two separate settlement agreements, the Mutual 

Settlement Agreement Among PPL Electric Utilities Corporation and National Railroad Passenger 

Corporation ("Mutual Settlement Agreement")4  and the Joint Petition for Approval of Settlement 

The "Conestoga Substation" is the substation that connects Amtrak to the Safe Harbor Power Corporation's ("Safe 
Harbor") hydroelectric generation facility, 
2  Amtrak is the only customer served by the Conestoga Substation and is the only PPL customer that receives service 
at 25 Hertz (rather than 60 Hertz). Safe Harbor produces power for Amtrak at 25 Hertz, which is necessary to operate 
Amtrak's electric traction system. Safe Harbor delivers the 25 I-lertz power to the Conestoga Substation, which was 
owned partly by PPL and partly by Amtrak when Supplement No. 213 was filed. PPL has no other 25 Hertz 
substations on its system. Amtrak, on the other hand, operates multiple 25 hertz substations along the Northeast 
Corridor. 
3  Amtrak's Complaint addressed the propriety of Supplement No. 213, while Amtrak's New Matter asserted that PPL 
improperly charged Amtrak for service rendered as of September 1, 2016, and requested a refund and/or credit for 
Amtrak's overpayments after September I, 2016. In an Order issued by the PVC on January 19, 2017, Administrative 
Law Judge David A. Salapa denied Amtrak's New Matter. As a result, the proceeding carried forward and solely 
focused on Supplement No. 213. 
4  See Complaint and New Matter of National Railroad Passenger Corporation, Exhibit B, Nat'l. R. R. Passenger Corp. 
v. PPL Elec. Utils. Corp., Docket No. C-2016-2580526 & PPL Elec. Utils. Corp. Supplement No. 213 to Tariff Electric 
Pa. P.U.C. No. 201, Docket No. R-2016-2569975 (filed Dec. 19, 2016). 

3 
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of All Issues ("2015 Settlement")5, were executed and collectively defined a process for continued 

negotiation between Amtrak and PPL regarding the disputes over the proposed substation 

upgrades. The Mutual Settlement Agreement terminated on September 1, 2016, however, when 

negotiations concluded, the parties had not achieved a mutually-acceptable resolution. Paragraph 

31 of the 2015 Settlement required PPL to submit a tariff filing for Rate LPEP "to reflect (i) the 

negotiated agreement ultimately reached by PPL Electric and Amtrak or (ii) the fact that PPL 

Electric and Amtrak were unable to reach an agreement by September 1, 2016." 2015 Settlement, 

supra n. 5, Paragraph 1131. By submitting Supplement No. 213, PPL conceded that the Mutual 

Settlement Agreement expired with no mutually-acceptable resolution. Pursuant to Paragraph 9 

of the Mutual Settlement Agreement, Amtrak specifically reserved all rights and arguments 

regarding any filing submitted by PPL. Mutual Settlement Agreement, ¶ 9.6  

In multiple pleadings submitted by Amtrak in this proceeding, Amtrak provided PPL and 

the PL-C with notice that Amtrak intended to acquire the PPL-owned property and equipment at 

the Conestoga Substation, and Amtrak's willingness to invoke its Federal eminent domain rights 

if a voluntary transaction did not occur. See e.g., Complaint and New Matter of National Railroad 

Passenger Corporation, Docket Nos. R-2016-2569975 and C-20I6-2580526, p. 8 (Dec. 19, 2016); 

Prehearing Memorandum of the National Railroad Passenger Corporation, Docket Nos. R-2016-

2569975 and C-2016-2580526, p. 3 (Jan. 3, 2017); Petition of the National Passenger Railroad 

Corporation for Amendment of December 22, 2016 Order to Suspend These Proceedings, Docket 

Nos. R-2016-2569975 and C-2016-2580526, p. 2 (Jan. 3, 2017); Petition of the National Passenger 

5  2015 Settlement, Pa. Pub. Util. Comm'n. v. PPL Elec. Utils. Corp., Docket Nos, R-2015-2469275, et al. (Sep. 3, 
2015). 
6  Complaint and New Matter of National Railroad Passenger Corporation, Exhibit B, Nat'l. R.R. Passenger Corp. v. 
PPL Elec. Utils. Corp., Docket No. C-2016-2580526 & PPL Elec. Utils. Corp. Supplement No. 213 to Tariff Electric 
Pa. P.U.C. No. 201, Docket No. R-2016-2569975 (filed Dec. 19, 2016). 

4 
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Railroad Corporation for Amendment of December 22, 2016 Order to Suspend These Proceedings 

(Updated to Reflect PUC Order Errata), Docket Nos. R-2016-2569975 and C-2016-2580526, p. 2 

(Jan. 4, 2017). For example, Amtrak asserted that a suspension was appropriate because of 

"Amtrak's current plans to acquire the Conestoga Substation equipment and property by 

purchasing the facility from PPL, or if that is not possible, to take the Conestoga Substation 

pursuant to Amtrak's federal eminent domain authority [under] 49 U.S.C. § 24311." Petition of 

the National Passenger Railroad Corporation for Amendment of December 22, 2016, Order to 

Suspend These Proceedings (Updated to Reflect PUC Order Errata), Docket Nos. R-2016-2569975 

and C-2016-2580526, p. 2 (Jan. 4, 2017). Amtrak averred the suspension would enable the PUC, 

the PUC's presiding officer, and parties to: 

[A]void the prospect of judicial waste by proceeding with haste to 
resolve issues that may very well be rendered moot by Amtrak's 
acquisition of the Conestoga facility by purchase or pursuant to a 
Federal court eminent domain proceeding, to avoid rulings that may 
conflict with the jurisdiction of a federal court, and to have sufficient 
time to evaluate the multitude of unique legal issues that would arise 
as a result of Amtrak's current plans to acquire the Conestoga 
Substation equipment and property by purchasing the facility from 
PPL, or if that is not possible, to take the Conestoga Substation 
pursuant to Amtrak's federal eminent domain authority. [Id.] 

On March 3, 2017, Amtrak made PPL a good faith offer to purchase the Conestoga 

Substation in lieu of condemnation for two million dollars ($2,000,000.00), an amount estimated 

by a certified real estate appraiser to be the fair market value of the Conestoga Substation. 

Amtrak's offer to purchase the Conestoga Substation exceeded the value PPL ascribed to it in 

Docket Number R-2016-2569975.7  

See PPL Cost of Service study for the historic test year (2014), which was entered into the record in Docket No. R-
2016-2569975 as Exhibit JDT 1. Page 7 of 188, which provides the summary of the study and shows Plant in Service 
for LPEP of $3.15 million, with accumulated reserves of $1.9 million, gives us a net book value of approximately 
$1.23 million. 

5 
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On March 17, 2017, PPL proposed that Amtrak refrain from filing a condemnation action 

and that the parties request a 60-day stay of the proceedings before the PUC so that the parties 

could engage in meaningful settlement negotiations. Amtrak agreed to this proposal. The ALJ 

revised the scheduling order to allow the parties 60 days to discuss settlement. 

On March 17, 2017, PPL promised Amtrak that a settlement proposal would be 

forthcoming. To date, Amtrak has not received such a proposal. 

Rather than providing a counter-proposal, on or about April 12, 2017, contractors 

employed by PPL were conducting activities at the Conestoga Substation to modify the PPL-

owned equipment.8  

B. Initiation of Eminent Domain Proceeding in Federal Court 

On April 17, 2017, Amtrak filed a Complaint for Condemnation and Declaration of Taking, 

along with other supporting documentation, with the District Court pursuant to Amtrak's federal 

eminent domain authority under 49 U.S.C. § 24311 and Federal Rule of Civil Procedure (F.R.C.P.) 

71.1. National Railroad Passenger Corporation (AMTRAK) v. 4.0446 Acres More or Less of Land 

and Fixtures and PPL Electric Utilities Corp., Docket No. 17-CV-1752, Civil Action — Law (E.D. 

Pa. 2017) (See Eminent Domain Filings in "Appendix A"). 

On April 18, 2017, Amtrak submitted to the District Court a Notice of Condemnation and 

a deposit in the amount of Amtrak's estimate of the just compensation for the property and 

equipment that was specified in the Declaration of Taking. 49 U.S.C. § 24311(b)(1) notes "[a]n 

interest is condemned and taken by Amtrak for its use when a declaration of taking is filed... and 

an amount of money estimated in the declaration to be just compensation for the interest is 

deposited in the court." 49 U.S.C. § 24311(b)(2) adds: 

g  See Appendix A, infra, at pp. 331-35 (Mull Declaration). 
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When the declaration is filed and the deposit is made under 
paragraph (1) of this subsection, title to the property vests in Amtrak  
in fee simple absolute or in the lesser interest shown in the 
declaration, and the right to the money vests in the person entitled 
to the money. When the declaration is filed, the court may decide —
(A) the time by which, and the terms under which, possession of the 
property is given to Amtrak; and (B) the disposition of outstanding 
charges related to the property. [Emphasis added.] 

By operation of law, fee title to the Conestoga Substation transferred to Amtrak, subject 

only to the floating easement Amtrak preserved for PPL to ensure PPL's continued ability to 

perform PPL's obligations under (1) the Transmission Contract between PPL, Safe Harbor, and 

Baltimore Gas and Electric Company ("Transmission Contract") and (2) the Interconnection 

Service Agreement among PJM Interconnection, L.L.C. and Safe harbor and PPL 

("Interconnection Service Agreement").9  

On April 18, 2017, Amtrak submitted to the District Court a Motion for a Temporary 

Restraining Order to enjoin PPL from any activities at the Conestoga Substation except routine 

operations and maintenance. I°  On April 28, 2017, PPL responded to the Motion for a Temporary 

Restraining Order. 

Also on April 28, 2017, United States District Judge Jeffrey L. Schmehl conducted a 

telephonic conference with the parties to discuss the schedule and process to address the Motion 

for a Temporary Restraining Order, Amtrak's request for a permanent injunction, and Amtrak's 

Complaint and Declaration of Taking.' 1  Counsel for PPL represented to the District Court in that 

hearing that PPL would take no further action to alter the Conestoga Substation. Judge Schmehl 

9  Copies of the Transmission Contract and the Interconnection Service Agreement were attached as Exhibits D and E, 
respectively, to Amtrak's Declaration of Taking and filed with the District Court. See Appendix A herein for copies 
of those agreements. Both contracts are filed with the Federal Energy Regulatory Commission and are not within the 
Commission's jurisdiction. 
Ic Appendix A, infra, at pp. 303-306. 
" PPL has retained the following counsel from Duane Morris, L.L.P., for the eminent domain proceeding in the 
District Court at Docket No. l7-CV-1752: Patrick J. Loftus, George J. Kroculick, Meredith E. Carpenter, and Sean P. 
McConnell. 

7 
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ordered the parties to submit a stipulated Temporary Restraining Order. Amtrak and PPL are 

currently negotiating the terms of the stipulated Temporary Restraining Order. The District Court 

also will be holding a hearing on Amtrak's request for an injunction. 

The Commission no longer has subject matter jurisdiction over the Conestoga Substation, 

and its state jurisdiction is preempted by federal law. Accordingly, the Commission's jurisdiction 

over the Conestoga Substation and claims and defenses relating to it previously raised before the 

Commission by PPL and Amtrak is preempted by Federal law. Therefore, the PUC should dismiss 

Docket Numbers R-2016-2569975 and C-2016-2580526. 

JURISDICTION 

"As an administrative agency created by statute, the PUC has only those powers expressly 

conferred on it by statute or those powers which are necessarily implied from its express powers." 

Norfolk S. Ry. Co. v. 1'a. Pub. Util. Comm'n.,875 A.2d 1243, 1249 (Pa. Commw. Ct. 2005) (citing 

Peoples Natural Gas Co. v. Pa. Pub. Util. Comm '11., 664 A.2d 664 (Pa. Commw. Ct. 1995). The 

law clearly indicates that the PUC cannot exceed its jurisdiction, and instead must act within it. 

City of Pittsburgh v. Pa. Pub. Util. Comm'n., 43 A.2d 348, 350 (Pa. Super. Ct. 1945). Jurisdiction 

may not be conferred by the parties where none exists. Roberts v. Martorano, 235 A.2d 602, 604 

(Pa. 1967) (citing Commonwealth v. Yorktowne Paper Mills, Inc., 214 A.2d 203 (Pa. 1965)). 

Subject matter jurisdiction permits a court to decide a controversy. Hughes v. Pa. State Police, 

619 A.2d 390, 393 (Pa. Commw. Ct. 1992) (citing Am. Labor Party Case, 44 A.2d 48 (Pa. 

1945); Lashe v. Northern York Cnty. School Dist., 417 A.2d 260 (Pa. Commw. 1980). "Questions 

of jurisdiction can never be waived, and may be raised at any time by the parties or sua Aponte by 

an appellate court." Pennhurst Med. Grp., P.C. v. Dep't of Pub. Welfare, 796 A.2d 423, n. 2 (Pa. 

Commw. 2002) (citing Commonwealth v. Little, 314 A.2d 270 (Pa. 1974); Pennsylvania Liquor 

C'ontrol Bd. v. Kohn, 520 A.2d 534 (Pa. Commw. Ct. 1987)). 

8 
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Article VI of the United States Constitution establishes the doctrine of federal preemption. 

U.S. Const. art VI, § 2 (the "Supremacy Clause"). "Federal law preempts, and thereby displaces, 

state law in three different situations: (1) 'express preemption,' (2) 'field preemption'... , or 

(3) 'conflict preemption'." Green v. Fund Asset Mgmt., L.P., 245 F.3d 214, 222 (3d Cir. 2001) 

(citing Orson, Inc. v. Miramax Film Corp., 189 F.3d 377, 381-82 (3d Cir. 1999) (en ham). The 

United States Supreme Court described the potential types of federal preemption as follows: 

[A] federal statute implicitly overrides state law either when the 
scope of a statute indicates that Congress intended federal law to 
occupy a field exclusively, English v. General Elec. Co., 496 U.S. 
72, 78-79, 110 S.Ct. 2270, 110 L. Ed. 2d 65 (1990), or when state 
law is in actual conflict with federal law. We have found implied 
conflict pre-emption where it is "impossible for a private party to 
comply with both state and federal requirements," id at 79, or where 
state law "stands as an obstacle to the accomplishment and execution 
of the full purposes and objectives of Congress." Hines v. 
Davidowitz, 312 U.S. 52, 67, 85 L. Ed. 581, 61 S. Ct. 399 (1941). 

Freightliner Corp. v. Myrick, 514 U.S. 280, 287 (1995) ("Freightliner"). 

III. ARGUMENT 

A. Because Amtrak Obtained Title To The Conestoga Substation On April 18, 
2017, The Commission's Jurisdictional Basis for Current Proceeding is 
Eliminated and the Proceeding Should be Dismissed. 

On April 17, 2017, pursuant to Federal Rule of Civil Procedure 71.1(d), Amtrak 

commenced an action to condemn property in the District Court by filing a Complaint for 

Condemnation, Declaration of Taking, and other related filings (see Appendix A). Amtrak's 

authority to acquire the property and equipment at the Conestoga Substation by eminent domain 

derived from 49 U.S.C. § 24311. On April 18, 2017, Amtrak submitted the Notice of 

Condemnation and a deposit to the District Court. Thus, as of April 18, 2017, Amtrak owns fee 

title in the Conestoga Substation as a matter of federal law. 

9 
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The Commission initially had jurisdiction over the current proceeding because PPL, a 

PUC-regulated public utility, was seeking to change the rate that it would charge to Amtrak for 

the electric distribution service that PPL was providing to Amtrak through the equipment that PPL 

owned at the Conestoga Substation. 66 Pa. C.S.§ 1308(a) ("[u]nless the commission otherwise 

orders, no public utility shall make any change in any existing and duly established rate, except 

after 60 days notice to the commission"). Amtrak filed a Complaint against the tariff and rate 

change, and the Commission thus suspended the tariff supplement, establishing this proceeding 

for adjudication of whether the proposed change is just and reasonable. See id. at § 1308(b). 

As of April 18, 2017, Amtrak owns the property and equipment at the Conestoga 

Substation by operation of federal law; PPL no longer owns anything other than the previously-

mentioned floating easements to perform under the FERC contracts, which do not impact Amtrak. 

PPL no longer owns any equipment to provide PUC-regulated distribution service to Amtrak, and 

the proposed basis for the rate change (i.e., the substation upgrade) will be performed by Amtrak, 

not PPL. As such, their tariff supplement is moot, and the proceedings at this docket are moot. 

Further, Amtrak is not a "public utility" subject to the Commission's jurisdiction. See 66 

Pa.C.S. § 102 (definition of "public utility"). Amtrak is not distributing electricity "to or for the 

public" and, instead, provides service only to itself See id. ("The term [public utility] does not 

include: (i) Any person or corporation, not otherwise a public utility, who or which furnishes 

service only to himself or itself."); see also Bethlehem Steel Corp. v. Pa. P.U.C., 713 A.2d 1110, 

1114 (Pa. 1998); Drexelbrook Assocs. v. Pa. Pub. Util. Comm'n., 212 A.2d 237, 239 (Pa. 1965). 

As such, the Commission no longer has a jurisdictional basis upon which to continue the current 

proceeding addressing PPL's request for a prospective electric rate increases to Rate LPEP12. 

12  Amtrak is not asserting that the PUC does not have jurisdiction over PPL or its service to other customers, but that 

those other services are not at issue in this proceeding. 

10 
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Accordingly, the Commission must dismiss the proceeding from a lack of jurisdiction. Any 

attempt to continue this litigation concurrent with the federal court eminent domain action raises 

potential for judicial waste by devoting PUC resources to resolving issues regarding PPL's 

proposed rate and tariff language that have become moot since Amtrak condemned the Conestoga 

Substation on April 17, 2017, and took ownership of the Conestoga Substation on April 18, 2017. 

B. The Federal Court, Not The PUC, Now Has Exclusive Jurisdiction Over 
Matters Relating To the Conestoga Substation. 

Section 24311(a)(1)(A) of Title 49 of the United States Code authorizes Amtrak to acquire 

by eminent domain property, such as the Conestoga Substation, that is "necessary for intercity rail 

passenger transportation." 49 U.S.C. 24311(a)(1)(A). Section 24311(b)(1) also prescribes that the 

"district court of the United States for the judicial district in which the property is located" has 

jurisdiction over all matters relating to the condemned property. Id. at § 24311(b)(1). 

In addition, the District Court has original jurisdiction over this civil action pursuant to 28 

U.S.C. § 1331 (because the authority for Amtrak to acquire an interest in property by eminent 

domain is a federal question arising under the laws of the United States) and has subject matter 

jurisdiction pursuant to 28 U.S.C. § 1349 (because the United States Government owns a majority 

of Amtrak's stock). 

In addition, Fed. R. Civ. P. 71.1 (a) states that it "govern[s] proceedings to condemn real 

and personal property by eminent domain, except as this rule provides otherwise." Subsection 

(h)(1) of Fed. R. Civ. P. 71.1 makes clear that "[i]n an action involving eminent domain under 

federal law, the [federal] court tries all issues, including compensation."13  

13  Omitting references to non-jurisdictional procedural exceptions relating to trial of compensation issues. 

11 
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Pursuant to the doctrine of federal preemption, which derives from Article VI, clause 2 of 

the U.S. Constitution," a state public utility commission cannot act contrary to federal law that 

grants jurisdiction to the federal court to make determinations regarding Amtrak's exercise of 

federal eminent domain over the Conestoga Substation. 49 U.S.C. §24311 and Fed. R. Civ. P. 

71.1. This interpretation comports with other general provisions on condemnation proceedings 

initiated by the federal government. See also, 40 U.S.C. §§ 3113-3114 (indicating that federal 

courts have a right to review declarations of taking by the federal government once eminent 

domain proceedings are initiated at the federal court level) and AA Am. Dev. Corp. v. United States, 

2007 U.S. Dist. LEXIS 59692, *7-11 (2007) (holding that when the federal government files a 

Declaration of Taking, Notice of Condemnation, and deposit with the district court pursuant to 40 

U.S.C. § 3114, the federal preemption doctrine applies and overrides conflicting state law). 

When a federal court of competent jurisdiction obtains possession, custody and control 

over a property in an in rem proceeding such as eminent domain, that authority and power may 

not be disturbed by any other court. United States v. Sid-Mars Restaurant & Lounge, Inc., 644 F. 

3d 270, 275 (51h  Cir 2011) ("Sid-Mars Restaurant"). In eminent domain actions under Federal 

authority, the condemnor may obtain an injunction to ensure that the federal District Court retains 

the first priority to decide title issues, even if the in rem state court proceeding regarding the 

particular property started before the federal proceeding.15  

14  "This Constitution, and the Laws of the United States which shall he made in Pursuance thereof... shall be the 
supreme Law of the Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding." U.S. Const. art VI., § 2. 
15  Amtrak is not an ordinary private corporation, it is a federal actor. Lebron v. Nat'l R.R. Passenger Corp., 513 U.S. 
374, 394 (1995) ("Facing the question of Amtrak's status for the first time, we conclude that it is an agency or 
instrumentality of the United States for the purpose of individual rights guaranteed against the Government by the 
Constitution"). Congress formed Amtrak to address a public transportation issue and "provide modern and efficient 
intercity and commuter rail passenger service." Nat'l. R.R. Passenger Corp. v. Boston and Maine Corp., 503 U.S. 
407, 410 (1992). In recognition of Amtrak's status as a federal actor with statutory obligations, Congress passed 
several pieces of legislation to enable Amtrak to fulfill its statutory duties, including the ability to acquire property by 
eminent domain. 49 U.S.C. § 24311. 

12 
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The pending proceeding here is based on the Commission's jurisdiction to review a 

proposed tariff change for PPL; the proceeding is not an in rem proceeding regarding the 

Conestoga Substation. I6  As a result, the District Court is the first court to have possession, custody 

and control over the Conestoga Substation. 

Controlling federal precedent also demonstrates that the Commission lacks authority to act 

contrary to federal laws governing Amtrak. See, Nail. R.R. Passenger Corp. v. Commonwealth of 

Pa. Pub. Util. Comm'n., 848 F.2d 436 (3d Cir. 1988) (injunction entered in Amtrak's favor against 

impositions by the PUC for public highway bridge costs); Nat'l. R.R. Passenger Corp. v. Cain 

Twp., 2010 U.S. Dist. LEXIS 1876 (E.D. Pa. 2010) (injunction entered in Amtrak's favor against 

a Pennsylvania township's imposition of local ordinances against Amtrak); UGI Utils., Inc. v. Nat'l. 

R.R. Passenger Corp., 2004 U.S. Dist. LEXIS 29305 (M.D. Pa. 2004) (holding that a Pennsylvania 

public utility's actions under state law to take Amtrak's property were preempted by federal law); 

R.R. Passenger Corp. v. Colonial Pipeline, No. 05-2267, 2006 WL 236788 (D. Md. 2006) 

(holding that a utility's actions under state law to take Amtrak's property were preempted by 

federal law). 

16  In rem proceedings are actions "determining the title to property and the rights of the parties not merely among 
themselves, but also against all persons at any time claiming an interest in that property; a real action." Black's Law 
Dictionary 32 (8' ed 2004). In other words, eminent domain cases are in rem proceedings because the action is not 
against the owner, but against the land or property interest to be acquired. With regard to the PUC in particular, 
Pennsylvania courts have held that the PUC lacks jurisdiction resolve real property issues, which are matters for a 
court of general jurisdiction. Redding v. Atlantic City Elec. Co., 269 A.2d 680, 681-84 (Pa. 1970) (holding that a court 
of equity may determine the validity and scope of a proposed condemnation once the necessity of the service has been 
determined); see also Fairview Water Co. v. Pa. Pub. Util. COMI01., 502 A.2d 162, 167 (Pa. 1985) (holding that the 
PUC does not have jurisdiction to determine the scope and validity of an easement); Opinion and Order, Perrige v. 
Metropolitan Edison Co., Pennsylvania Public Utility Commission Docket No. C-00004110, p. 6 (2003). 
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C. The PUC Is Preempted From Addressing Issues Regarding The Transfer Of 
Possession And The Disposition Of Outstanding Charges Related To The 
Conestoga Substation. 

Amtrak now owns the Conestoga Substation because "a declaration of taking [wals filed 

under this subsection and an amount of money estimated in the declaration to be just compensation 

for the interest [wa]s deposited in the court." 49 U.S.C. § 24311(b)(1). Now that the declaration 

has been filed, the District Court may decide — (A) the time by which, and the terms under which, 

possession of the property is given to Amtrak; and (B) the disposition of outstanding charges 

related to the property. See id. at § 24311(b)(2)(A)-(B). 

Therefore, 49 U.S.C. § 24311(b) vests jurisdiction exclusively in the District Court to 

determine issues of possession, outstanding charges and any challenges that PPL may wish to 

assert against the taking or the just compensation. Congress intended for ownership to transfer to 

Amtrak upon the filing of the declaration and the deposit, thus expressly preempting any state or 

local jurisdiction to review the taking and also to make rulings regarding any outstanding charges 

relating to the condemned property. Continued Commission jurisdiction here, contrary to 49 

U.S.C. § 24311 and Fed. R. Civ. P. 71.1, would be contrary to the Supreme Court's ruling in 

Freightliner: 

a federal statute implicitly overrides state law either when the scope 
of a statute indicates that Congress intended federal law to occupy a 
field exclusively, English v. General Elec, Co., 496 U.S. 72, 78-79, 
110 S.Ct. 2270, 110 L. Ed. 2d 65 (1990), or when state law is in 
actual conflict with federal law. We have found implied conflict 
pre-emption where it is "impossible for a private party to comply 
with both state and federal requirements," id at 79, or where state 
law "stands as an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress." Hines v. Davidowitz, 
312 U.S. 52, 67, 85 L. Ed. 581, 61 S. Ct. 399 (1941). 
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Freightliner 514 U.S. 280, 287 (1995). See also, Union Ctr. Redevelopment Corp. v. Nat'l. R.R. 

Passenger Corp., 103 F.3d 62 (8th  Cir. 1997) (state law preempted by Amtrak taking under federal 

authority). 

Congress expressly granted the federal courts with the jurisdiction over Amtrak federal 

eminent domain actions. Therefore, continuing Commission jurisdiction would be in actual 

conflict with the jurisdiction of the District Court and would stand as an obstacle to the 

accomplishment and execution of the full purposes and objective of Congress under 49 U.S.C. 

§24311 and Fed. R. Civ. P. 71.1. 

Furthermore, as noted above, continuation of Commission jurisdiction over any charges 

related to the Conestoga Substation also is preempted. The language in Section 24311(b) clearly 

places those issues within the jurisdiction of the District Court. Under the standard set forth by 

the Supreme Court in Freightliner, the Commission is preempted from further consideration of 

this proceeding, and it should be dismissed. Freightliner, 514 U.S. 280 (1995). Even the review 

of PPL's proposed rate increase for Rate LPEP for the period prior to Amtrak's ownership would 

be the equivalent of addressing the "disposition of any outstanding charges related to" the property 

and equipment that PPL formerly owned at the Conestoga Substation. This continuation would 

contradict the clear language and Congressional intent behind Section 24311(b). 

As previously explained, the precedent in Sid-Mars Restaurant also establish that the 

federal courts should be given primacy when the state court cannot make a full determination of 

the basic issue of title and when confusion may be caused by inconsistent judgments. Congress 

determined that the federal courts should have exclusive jurisdiction to determine issues regarding 

possession and any ongoing charges once Amtrak's eminent domain action is filed and the deposit 

made with the District Court. Further action by the Commission is expressly preempted. 

15 
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IV. REQUEST FOR SUSPENSION OF PROCEDURAL SCHEDULE 

Pursuant to 52 Pa. Code § 5.103(d)(1)(i), Amtrak also requests that the Presiding Officer 

immediately suspend the current procedural schedule until such time as the Presiding Officer rules 

on this Motion and the parties pursue any desired appeals of the decision. Suspension of the 

procedural schedule is appropriate because it will avoid the prospect of judicial waste by 

proceeding with haste to resolve issues in this proceeding that will be rendered moot by this Motion 

and will avoid rulings that may conflict with the jurisdiction of the District Court. 

V. CONCLUSION 

Based on the foregoing, Amtrak respectfully requests that the Commission dismiss the 

above-captioned proceeding for lack of subject matter jurisdiction. While the Presiding Officer 

decides this Motion, Amtrak requests that the filing of any further testimony be immediately 

suspended pursuant to 52 Pa. Code §5.103(d)(1)(i). 

Respectfully submitted, 

McNEE WALLACE & N RICK LLC 

By r 
Pamela C. Polacek (Pa. 1.D. No. 78276) 
Adeolu A. Bakare (Pa I.D. No. 208541) 
Alessandra L. Hylander (Pa. I.D. No. 320967) 
McNees Wallace & Nurick LLC 
100 Pine Street 
Harrisburg, PA 17101 
Phone: (717) 232-8000 
Fax: (717) 237-5300 
ppolacek@mcneeslaw.com  
abakare@mcneeslaw.com   
ahylander a, mcneeslaw.com   

Counsel to National Railroad Passenger 
Corporation 

Dated: May 11, 2017 
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AFFIDAVIT 

COMMONWEALTH OF PENNSYLVANIA 

ss: 

COUNTY OF DAUPHIN 

Pamela C. Polacek, being duly sworn according to law, deposes and says that she is 

Counsel to National Railroad Passenger Corporation, that in this capacity she is authorized to and 

does make this affidavit for them, and that the facts set forth in the foregoing Motion to Dismiss 

filed by National Railroad Passenger Corporation are true and correct to the best of her knowledge, 

information, and belief. 

Pamela C. Polacek 

Sworn to and Subscribed before me 

this 11'1  day of May, 2017. 

Notary Public 

(SEAL) 
COMMONWEALTH OF PENNSYLVANIA 

NOTARIAL. SEAL 
Blanca I. Kristich, Notary Public 

City of Harrisburg, Dauphin County 
My Commission Expires March 12, 2019 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

Pennsylvania Public Utility Commission 

v. 

PPL Electric Utilities Corporation 

National Railroad Passenger Corporation 

v. 

PPL Electric Utilities Corporation 

R-2016-2569975 

C-2016-2580526 

ORDER DENYING MOTION TO DISMISS  
OF NATIONAL RAILROAD PASSENGER CORPORATION 

On October 5, 2016, PPL Electric Utilities Corporation (PPL) filed Supplement 

No. 213 to Tariff Electric Pa. P.U.C. No. 201 (Supplement 213), to become effective January 1, 

2017. Supplement 213 proposes an annual increase of approximately $2.320 million in the 

distribution revenues received from rate schedule Power Service to Electric Propulsion (LPEP). 

PPL states that the National Passenger Railroad Corporation, (Amtrak) is its sole customer under 

rate schedule LPEP. 

On December 19, 2016, Amtrak filed a complaint with new matter that the 

Commission docketed at Docket No. C-2016-2580526. The complaint alleges that if the 

Commission grants PPL's requested increase in distribution revenues, it would increase the 

LPEP monthly customer charge to $319,671.00 in order to recover costs associated with 

upgrades to the Conestoga Substation. This is an increase from the current $126,323.59 LPEP 

monthly customer charge placed in effect January 1, 2016, pursuant to the settlement in the case 

at R-2015-2469275. 
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The complaint further asserts that Amtrak will own or have supplied more than 

70% of the transformer capacity for the Conestoga Substation. According to the complaint, 

Amtrak already owns 3 of the 7 transformers at the Conestoga Substation. Amtrak plans to 

deliver 2 or more transformers to replace the older transformers owned by PPL. Therefore, the 

proposed rate increase is unjust and unreasonable. 

The new matter asserts that, pursuant to the settlement in the case at R-2015-

2469275, on September 1, 2017, the LPEP monthly customer charge reverted to the rate of 

$37,100.00 per month in effect prior to January 1, 2016. Amtrak also states in new matter that it 

should receive a refund of the payments for the period from January 1, 2016 to August 31, 2016. 

On December 22, 2016, the Commission suspended PPL's filings, pursuant to 66 

Pa. C.S. §1308(b), from January 1, 2017 until June 1, 2017. Subsequently, the Commission 

issued an errata notice indicating that PPL's filings were suspended until July 1, 2017. 

On December 22, 2016 PPL filed an answer and new matter to Amtrak's 

complaint with new matter. The answer admits that PPL's filing proposes to increase the LPEP 

monthly customer charge from the current $126,323.59 to $319,671.00. 

The answer denies that Amtrak will own or has supplied more than 70% of the 

transformer capacity for the Conestoga Substation. The answer asserts that PPL owns four of the 

transformers as well as the control building, control equipment and circuit breakers at the 

Conestoga Substation. In addition, PPL owns all of the land for the Conestoga Substation. 

The answer contends that Amtrak's new matter in its complaint is procedurally 

improper. The answer denies that on September 1, 2016, the LPEP monthly customer charge 

reverted to the rate of $37,100.00 per month in effect prior to January 1, 2016. Rather, the 

answer contends the rate of $126,323.59 per month was effective January 1, 2016 and remains in 

effect unless and until the Commission approves a new rate. The answer denies that Amtrak is 

entitled to receive a refund for payments for the period from January 1, 2016 to August 31, 2016. 
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The new matter states that Amtrak has agreed that upgrades to the Conestoga 

Substation are required to provide continuous reliable and safe service to Amtrak. Amtrak has 

also agreed that, as the only customer served by the Conestoga Substation, it is responsible for 

the reasonable and prudent costs to upgrade the Conestoga Substation. 

The new matter contends that the $126,323.59 per month customer charge was set 

forth in the settlement in the case at R-2015-2469275, that the PPL Industrial Customer Alliance 

(PPLICA) joined the settlement on behalf of Amtrak, that the Commission approved the 

$126,323.59 customer charge and that the charge is set forth in PPL's currently effective tariff. 

The new matter argues that Amtrak's request for a refund is barred as a matter of law. 

The new matter alleges that the upgrades to the Conestoga Substation were due to 

be completed and in service by December 31, 2016. However, Amtrak and PPL agreed that PPL 

would temporarily discontinue work on the Conestoga Substation. 

The new matter states that nothing in the settlement in the case at R-2015-

2469275 provides that the LPEP customer charge would revert back to $37,100.00 if Amtrak and 

PPL were unable to resolve the issues surrounding the upgrade of the Conestoga Substation. The 

new matter contends that Amtrak's request for a refund is a violation of the settlement in the case 

at R-2015-2469275. The answer with new matter requests that the Commission deny Amtrak's 

complaint. 

Also on December 22, 2016, PPL filed preliminary objections to Amtrak's 

complaint. The preliminary objections reiterate the assertions in PPL's answer with new matter. 

The preliminary objections request that Amtrak's request for refunds be denied 

for failure to state a claim upon which relief may be granted because the request is barred as a 

matter of law, barred by the settlement in the case at R-2015-2469275 and barred by the express 

terms of the agreement between PPL and Amtrak. 
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The preliminary objections also contend that the new matter in Amtrak's 

complaint does not comply with the Commission's regulations. Nothing in the Commission's 

regulations authorize new matter to be included in a complaint. The preliminary objections 

request that the Commission dismiss Amtrak's request for a refund of the LPEP charges and/or 

strike the new matter. 

On December 27, 2016, the Commission's Bureau of Investigation and 

Enforcement (I&E) filed a notice of appearance. 

By notice dated December 28, 2016, the Commission scheduled a prehearing 

conference for this matter on January 6, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth 

Keystone Building in Harrisburg and assigned the matter to me. I issued a prehearing order, 

dated December 29, 2016, addressing, inter alia, requests for continuance, subpoena procedures, 

attorney representation and the Commission's policy encouraging settlements. 

On January 3, 2017, Amtrak filed an answer to PPL's preliminary objections. 

The answer reiterates the assertions in Amtrak's complaint with new matter. The answer denies 

that Amtrak's request for a refund is barred as a matter of law, barred by the settlement in the 

case at R-2015-2469275, barred by the express terms of the agreement between PPL and Amtrak 

or because the complaint fails to conform with the Commission's regulations. The answer 

requests that PPL's preliminary objections be denied. 

Also on January 3, 2017 Amtrak filed a petition requesting that the Commission 

suspend PPL's filing indefinitely. In support of its petition Amtrak alleges that it plans to 

purchase the Conestoga Substation. If it cannot purchase the Conestoga Substation, Amtrak 

alleges it will take the Conestoga Substation through its eminent domain authority. 

Once Amtrak acquires the Conestoga Substation, the petition asserts that PPL will 

not own any distribution service property serving Amtrak or provide distribution service to 

Amtrak. If PPL does not own any distribution service property serving Amtrak or provide 

distribution service to Amtrak, there is no basis to charge Amtrak for distribution services under 
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the LPEP customer charge. Once it acquires the Conestoga Substation, Amtrak will no longer be 

a customer of PPL and PPL's filing will be moot. 

The petition requests that the Commission suspend PPL's filing indefinitely. 

Alternatively, the petition requests that the Commission suspend PPL's proceedings for the full 

nine months authorized by 66 Pa.C.S. § 1308(b), until October 1, 2017. 

On January 5, 2017, PPL filed an answer to Amtrak's petition. The answer 

opposes suspending PPL's filing indefinitely. However, the answer agrees that the Commission 

should suspend PPL's filing for nine months. The answer requests that the Commission deny the 

request to suspend PPL's filing indefinitely but grant the request to suspend the filing for nine 

months. 

I conducted a prehearing conference in this case on January 6, 2017. Present were 

counsel for PPL, Amtrak and I&E. As a result of the prehearing conference, I issued Prehearing 

Order #2, dated January 6, 2017, which established a litigation and briefing schedule based on 

the Commission's December 22, 2016 order and subsequent errata notice suspending PPL's 

filings until July 1, 2017. 

In anticipation that the Commission would address Amtrak's petition at its 

January 19, 2017 public meeting, the parties requested a further prehearing conference. N.T. 6-

7. By notice dated January 9, 2017, the Commission scheduled a further prehearing conference 

for this matter on January 20, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone 

Building in Harrisburg. 

On January 11, 2017, Amtrak filed an answer to PPL's new matter. The answer 

generally denies the assertions in PPL's new matter. 

On January 17, 2017, Amtrak filed objections to PPL's interrogatories. 

Generally, the objections contend that PPL's interrogatories request information that is 
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irrelevant, beyond the scope of this proceeding and concern matters over which the Commission 

has no jurisdiction. 

By order dated January 18, 2017, I sustained PPL's preliminary objections, in 

part. I struck the new matter portion of Amtrak's complaint without prejudice because the new 

matter was a complaint against PPL's existing LPEP rate, not its proposed LPEP rate. 

By opinion and order dated January 19, 2017, the Commission modified its 

December 22, 2016 order and suspended PPL's filings until October 1, 2017. I conducted a 

further prehearing conference on January 20, 2017 in order to revise the litigation and briefing 

schedule in light of the Commission's January 19, 2017 opinion and order. As a result of the 

further prehearing conference, I issued Prehearing Order #3, dated January 23, 2017, which 

modified the litigation and briefing schedule. 

On January 20, 2017, PPL filed a motion to compel responses to discovery 

propounded on Amtrak, pursuant to 52 Pa.Code §§ 5.342(g) and 5.350(e). According to the 

motion to compel, the Respondent served interrogatories and requests for documents on the 

Complainant on January 11, 2017. The motion to compel asserts that on January 17, 2017 

Amtrak filed objections to interrogatories. 

On January 24, 2017, Amtrak filed an answer to PPL's motion to compel. The 

answer contends that PPL's interrogatories request information that is irrelevant, beyond the 

scope of this proceeding and concern matters over which the Commission has no jurisdiction. 

By order dated January 27, 2017, I granted PPL's motion to compel, in part. 

By notice dated January 27, 2017, the Commission scheduled a hearing in this 

matter on April 18, 20 and 21, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone 

Building in Harrisburg. 

On February 2, 2017 Amtrak provided responses to PPL's discovery requests. 
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On February 7, 2017, PPL filed a second motion to compel responses to discovery 

propounded on Amtrak, pursuant to 52 Pa.Code §§ 5.342(a)(4) and Prehearing Order #2, dated 

January 6, 2017. According to the second motion to compel, Amtrak provided responses to 

interrogatories and document requests PPL to Amtrak Set I, Nos. 19, 21, 22, and 23 that did not 

fully and completely answer the interrogatories and document requests. 

On February 10, 2017, Amtrak filed an answer to PPL's second motion to 

compel. The answer contends that Amtrak's responses are complete based on the status of the 

decisions made by Amtrak concerning purchase of the Conestoga Substation. 

By order dated February 17, 2017, I denied PPL's second motion to compel. 

On March 15, 2017, Safe Harbor Water Power Corporation (Safe Harbor) and 

BIF II Safe Harbor Holdings LLC (BIF II) (collectively Petitioners) filed a petition to intervene 

in this proceeding. The Petitioners' petition alleges that Safe Harbor is a hydroelectric electric 

generator with generator facilities located on the Susquehanna River. BIF II is Safe Harbor's 

corporate parent and purchases all of the electric output from Safe Harbor's generation facilities. 

BIF II delivers electric power to the Conestoga Substation. BIF II has a contract 

with an electricity supplier to supply power to Amtrak. The power supplied by BIF II through 

the electric supplier is delivered through Safe Harbor's interconnection with the Conestoga 

Substation. 

On March 23, 2017, PPL filed a letter advising that it had no objection to the 

petition to intervene filed by Safe Harbor and BIF II. 

On April 3, 2017, Amtrak filed an answer to the petition to intervene filed by Safe 

Harbor and BIF II. The answer denied that Safe Harbor and BIF II have a substantial or material 

interest in this proceeding. By order dated April 5, 2017, I granted the Petitioners' petition to 

intervene. 
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On March 23, 2017, PPL filed a motion requesting that I extend the litigation 

schedule established in Prehearing Order #3. The motion alleged that the parties had continued 

to discuss and analyze their respective positions. The motion further stated that the parties 

believe that additional time would be helpful to evaluate the various positions of the parties and 

engage in further settlement discussions. The motion stated that PPL would file a new tariff 

supplement suspending its filing until January 1, 2018. The motion contended that this extension 

will provide additional time to discuss settlement. I granted the motion and issued Prehearing 

Order #4, dated March 24, 2017, which modified the litigation and briefing schedule. 

By notice dated March 27, 2017, the Commission scheduled a hearing in this 

matter on June 19-21, 2017 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone 

Building in Harrisburg. 

On March 28, 2017, PPL filed Tariff Supplement No. 226. Supplement No. 226 

further suspended the Rate Schedule LPEP rate increase proposed in Supplement No. 213 until 

January 1, 2018. 

On May 11, 2017, Amtrak filed a motion, pursuant to 52 Pa.Code § 5.103, to 

dismiss PPL's filing. In support of its motion, Amtrak alleges that on April 17, 2017, it initiated 

an eminent domain proceeding in the United States Court for the Eastern District of 

Pennsylvania (District Court) to acquire the certain facilities and equipment at the Conestoga 

Substation. 

Amtrak argues that once it completed its eminent domain filing with the District 

Court, title to the facilities and equipment at the Conestoga Substation vested in Amtrak in fee 

simple absolute. Therefore as of April 18, 2017, PPL no longer owned the facilities and 

equipment at the Conestoga Substation. Amtrak contends that the District Court, not the 

Commission, possesses jurisdiction over the facilities and equipment at the Conestoga 

Substation. 
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Amtrak asserts that because PPL's rate increase request is solely for upgrades to 

the Conestoga Substation and PPL no longer owns the Conestoga Substation, there is no further 

basis for Commission jurisdiction and the Commission should dismiss PPL's filing. Amtrak 

further states that because granting its motion will terminate the proceeding, I should suspend the 

procedural schedule set forth in Prehearing Order #4, dated March 24, 2017. 

On May 23, 2017, Amtrak filed a letter indicating that it would not be serving 

rebuttal testimony. The letter indicates that Amtrak's participation in this proceeding is limited 

to pursuing its motion to dismiss and preserving its federal claims in its eminent domain 

proceeding. Amtrak's letter indicates that any testimony it would present at this time would be 

highly speculative since, unless the District Court transfers title to the Conestoga Substation back 

to PPL, Amtrak will be upgrading the Conestoga Substation, not PPL. 

Attached to Amtrak's letter is a stipulation and order of the District Court, dated 

May 23, 2017, prohibiting PPL from making any capital improvements, upgrades or alterations 

to the physical condition of the Conestoga Substation. The order states that PPL will continue to 

perform normal operational and maintenance functions at the Conestoga Substation. 

On May 31, 2017, PPL filed an answer to Amtrak's motion to dismiss. PPL 

argues that the Commission has jurisdiction over this proceeding since the Commission has 

jurisdiction over public utility rates and services. 

PPL argues that, until the Federal Court approves Amtrak's condemnation and 

determines the terms under which possession of the Conestoga Substation will be given to 

Amtrak, PPL will continue to be in possession of and operate that Conestoga Substation. 

PPL points out that Amtrak's motion to dismiss assumes that its request to 

condemn the Conestoga Substation will be granted by the Federal Court. PPL opposes the 

condemnation. 
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PPL asserts that Amtrak's condemnation filing carves out a continuing floating 

easement for PPL. As a result, even if the Federal Court approves Amtrak's condemnation 

filing, PPL will continue to have a property interest in the Conestoga Substation, will operate the 

Conestoga Substation and will provide public utility service, subject to the jurisdiction of the 

Commission. 

PPL argues that there is a question of whether Amtrak may be a public utility 

subject to the regulatory jurisdiction of the Commission if its condemnation of the Conestoga 

Substation is approved by the Federal Court. 

Finally, PPL contends that Amtrak's request for an indefinite suspension is 

beyond the authority granted to the Commission by 66 Pa. C.S. § 1308(b) and is based on events 

that may or may not occur in the future. The answer requests that the Commission deny 

Amtrak's motion. 

The Amtrak's motion to dismiss is ready for decision. For the reasons set forth 

below, I will deny the motion to dismiss. 

As I understand Amtrak's argument, Amtrak's exercise of its eminent domain 

authority and the District Court's exclusive jurisdiction over the eminent domain proceeding 

preempt the Commission from acting on PPL's filing in this proceeding. I will therefore start 

with a brief explanation of preemption. The Pennsylvania Supreme Court has explained 

preemption as follows: 

The principle of preemption is grounded in the Supremacy Clause of 
the United States Constitution, which, when applicable, subordinates 
the laws of the states to those of the federal government. Kuznik v. 
Westmoreland County Bd. Of Comrn'rs, 588 Pa. 95, 902 A.2d 476, 
493 (Pa. 2006) (citing Cipollone v. Liggett Group, Inc., 505 U.S. 
504, 516, 112 S. Ct. 2608, 120 L. Ed. 2d 407 (1992)). Since 
McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316, 4 L. Ed. 579 
(1819), it is axiomatic that "state law that conflicts with federal law is 
`without effect.'" Id. 
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Council 13 v. Commonwealth, 2009 Pa. LEXIS 2771 (Pa. Dec. 28, 2009).The United States 

Supreme Court has set forth how the Supremacy Clause, U.S. Const., Art. VI, cl. 2, has been 

determined to have invalidated a state law: 

Under the Supremacy Clause, federal law may supersede state law in 
several different ways. First, when acting within constitutional 
limits, Congress is empowered to pre-empt state law by so stating in 
express terms. Jones v. Rath Packing Co., 430 U.S. 519, 525 (1977). 
In the absence of express pre-emptive language, Congress' intent to 
pre-empt all state law in a particular area may be inferred where the 
scheme of federal regulation is sufficiently comprehensive to make 
reasonable the inference that Congress "left no room" for 
supplementary state regulation. Rice v. Santa Fe Elevator Corp., 331 
U.S. 218, 230 (1947). Pre-emption of a whole field will also be 
inferred where the field is one in which "the federal interest is so 
dominant that the federal system will be assumed to preclude the 
enforcement of state laws on the same subject." Ibid.; see Hines v.  
Davidowitz, 312 U.S. 52 (1941). 

Even where Congress has not completely displaced state regulation 
in a specific area, state law is nullified to the extent that it actually 
conflicts with federal law. Such a conflict arises when "compliance 
with both federal and state regulations is a physical impossibility," 
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 
142-143 (1963), or when state law "stands as an obstacle to the 
accomplishment and execution of the full purposes and objectives of 
Congress," Hines v. Davidowitz, supra, at 67. See generally Capital 
Cities Cable, Inc. v. Crisp, 467 U.S. 691, 698-699 (1984). 

Hillsborough County v. Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 
85 L. Ed. 2d 714 (1985). 

The United States Supreme Court has also held repeatedly that "state laws can be 

pre-empted by Federal regulations as well as by federal statutes." Hillsborough County v.  

Automated Medical Laboratories, Inc., 471 U.S. 707, 713, 105 S. Ct. 2371, 85 L. Ed. 2d 714 (1985). 

Here, Amtrak argues that continuing Commission jurisdiction over PPL's rate 

request in this proceeding, pursuant to 66 Pa. C.S. § 1308(b), is in conflict with Amtrak's taking 

of the Conestoga Substation, pursuant to 49 U.S.C. §24311, because the Public Utility Code at 
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66 Pa. C.S. § 1308(b) stands as an obstacle to the accomplishment and execution of the full 

purposes and objectives of Congress as expressed in 49 U.S.C. § 24311. 

The provision at 49 U.S.C. § 24311 states in part: 

(a)General Authority.— 
(1) To the extent financial resources are available, Amtrak may acquire by 
eminent domain under subsection (b) of this section interests in property— 

(A) necessary for intercity rail passenger transportation, except 
property of a rail carrier, a State, a political subdivision of a State, or a 
governmental authority; or 

(B) requested by the Secretary of Transportation in carrying out the 
Secretary's duty to design and build an intermodal transportation terminal 
at Union Station in the District of Columbia if the Secretary assures 
Amtrak that the Secretary will reimburse Amtrak. 
(2) Amtrak may exercise the power of eminent domain only if it cannot— 

(A) acquire the interest in the property by contract; or 
(B) agree with the owner on the purchase price for the interest. 

(b)Civil Actions.— 
(1) A civil action to acquire an interest in property by eminent domain 

under subsection (a) of this section must be brought in the district court of the 
United States for the judicial district in which the property is located or, if a single 
piece of property is located in more than one judicial district, in any judicial 
district in which any piece of the property is located. An interest is condemned 
and taken by Amtrak for its use when a declaration of taking is filed under this 
subsection and an amount of money estimated in the declaration to be just 
compensation for the interest is deposited in the court. The declaration may be 
filed with the complaint in the action or at any time before judgment. The 
declaration must contain or be accompanied by— 

(A)a statement of the public use for which the interest is taken; 
(B)a description of the property sufficient to identify it; 
(C)a statement of the interest in the property taken; 
(D)a plan showing the interest taken; and 
(C)a statement of the amount of money Amtrak estimates is just 
compensation for the interest. 

(2) When the declaration is filed and the deposit is made under paragraph 
(1) of this subsection, title to the property vests in Amtrak in. fee simple absolute 
or in the lesser interest shown in the declaration, and the right to the money vests 
in the person entitled to the money. When the declaration is filed, the court may 
decide-- 

(A)the time by which, and the terms under which, possession of 
the property is given. to Amtrak; and 
(B)the disposition of outstanding charges related to the property. 

12 



Case 5:17-cv-01752-JLS Document 26-2 Filed 08/02/17 Page 14 of 18 

(3) After a hearing, the court shall make a finding on the amount that is 
just compensation for the interest in the property and enter judgment awarding 
that amount and interest on it. The rate of interest is 6 percent a year and is 
computed on the amount of the award less the amount deposited in the court from 
the date of taking to the date of payment. 

(4) On application of a party, the court may order immediate payment of 
any part of the amount deposited in the court for the compensation to be awarded. 
If the award is more than the amount received, the court shall enter judgment 
against Amtrak for the deficiency. 

PPL's filed its request pursuant to 66 Pa. C.S. § 1308(b). The provision at 66 

Pa.C.S. § 1308(b) states as follows: 

(b) Hearing and suspension of rate change.--Whenever there is filed with the 
commission by any public utility any tariff stating a new rate, the commission 
may, either upon complaint or upon its own motion, upon reasonable notice, enter 
upon a hearing concerning the lawfulness of such rate, and pending such hearing 
and the decision thereon, the commission, upon filing with such tariff and 
delivering to the public utility affected thereby a statement in writing of its 
reasons therefor, may, at any time before it becomes effective, suspend the 
operation of such rate for a period not longer than six months from the time such 
rate would otherwise become effective, and an additional period of not more than 
three months pending such decision. The rate in force when the tariff stating the 
new rate was filed shall continue in force during the period of suspension, unless 
the commission shall establish a temporary rate as authorized in section 1310 
(relating to temporary rates). The commission shall consider the effect of such 
suspension in finally determining and prescribing the rates to be thereafter 
charged and collected by such public utility. This subsection shall not apply to 
any tariff stating a new rate which constitutes a general rate increase as defined in 
subsection (d). 

It is clear from the federal statute that the District Court has exclusive jurisdiction 

over Amtrak's eminent domain action and has exclusive authority to determine ownership of the 

Conestoga Substation, pursuant to 49 U.S.C. §24311. What is unclear is how the Commission's 

jurisdiction over PPL's rate request pursuant to 66 Pa. C.S. § 1308(b) stands as an obstacle to the 

objectives of 49 U.S.C. §24311. The statue addresses only Commission approval of a new rate 

filed by a public utility. 
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Furthermore, the Commission has determined that it is not the proper forum for 

resolving property rights controversies. Rather, such controversies are a matter for a court of 

general jurisdiction. Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110 

(Opinion and Order entered July 3, 2003); Fiorillo v. PECO Energy Co., Docket No. 

C-00971088 (Opinion and Order entered September 15, 1999). In Fairview Water Co. v. Pa.  

Pub. Util. Comm'n., 502 A.2d 162 (Pa. 1985), the Pennsylvania Supreme Court held that the 

Commission does not have jurisdiction to determine the scope and validity of an easement. 

Since the Commission lacks jurisdiction over real property disputes, the Public Utility Code does 

not stands as an obstacle to the objectives of 49 U.S.C. § 24311. 

However, Amtrak points out that the District Court's jurisdiction over Amtrak's 

eminent domain action at 49 U.S.C. § 24311(b)(2)(B) extends to disposition of outstanding 

charges related to the property. Amtrak contends that the Commission's consideration of PPL's 

proposed rate is the equivalent of addressing disposition of outstanding charges because PPL's 

proposed rate is based on the costs of owning and operating the Conestoga Substation. Therefore 

the Commission's consideration of PPL's proposed rate stands as an obstacle to the objectives of 

49 U.S.C. § 24311. 

Amtrak cites no cases which support its position interpreting the phrase 

"outstanding charges related to the property" used in 49 U.S.C. § 24311(b)(2)(B) to include 

proposed electric distribution rates. My research has failed to uncover any cases that interpret 

the phrase "outstanding charges related to the property" used in 49 U.S.C. § 24311(b)(2)(B). 

However, it seems logical to infer that these outstanding charges encompass charges that were 

attached to the property at the time Amtrak initiated its eminent domain action and continue to be 

attached to the property after Amtrak takes title to the property. I disagree with Amtrak's broad 

interpretation of this phrase. 

First, PPL's proposed rate is not an outstanding charge related to the property 

where the Conestoga Substation is situated, such as a lien or mortgage. It is PPL's charge to 

Amtrak for providing electric distribution service. PPL's charge is based on the costs it incurs 

providing electric distribution service to Amtrak, including the costs of owning and maintaining 
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the Conestoga Substation. This is not a charge that is attached to the Conestoga Substation but 

rather is a charge for service to Amtrak. 

Second, not all of the costs of PPL incurs in providing electric distribution service 

to Amtrak are related to the property where the Conestoga Substation is situated. Some of the 

costs PPL incurs relate to the wages paid to its employees who operate and maintain the 

Conestoga Substation. These costs are not attached to the Conestoga Substation but rather costs 

incurred in providing service to Amtrak. 

Finally, PPL's proposed rate is not an outstanding charge attached to the property 

at the time Amtrak initiated its eminent domain proceeding. Rather, it is an ongoing charge not 

attached to the property. The District Court's order, dated May 23, 2017, directed PPL to 

continue to perform normal operational and maintenance functions at the Conestoga Substation. 

As both PPL and Amtrak agree, the proceeding in District Court could continue for a 

considerable period of time. 

PPL will continue to be responsible for operating and maintaining the Conestoga 

Substation, pursuant to the District Court's order, pending the outcome of District Court 

proceeding. Therefore PPL will continue to incur costs in providing distribution service to 

Amtrak during the pendency of the District Court action. These costs are a component of the 

rate PPL seeks to charge Amtrak. 

For the above reasons, I conclude that the continuing Commission jurisdiction 

over PPL's rate request in this proceeding, pursuant to 66 Pa. C.S. § 1308(b), is not in conflict 

with Amtrak's taking of the Conestoga Substation, pursuant to 49 U.S.C. §24311, because the 

Public Utility Code at 66 Pa. C.S. § 1308(b) does not stand as an obstacle to the accomplishment 

and execution of the full purposes and objectives of Congress as expressed in 49 U.S.C. § 24311. 

Therefore, Amtrak's eminent domain action pursuant to 49 U.S.C. § 24311 does not preempt the 

Commission's authority, pursuant to 66 Pa.C.S. § 1308(b) to review and establish PPL's electric 

distribution rate. 
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1 will therefore deny Amtrak's motion to dismiss PPL's filing and deny its request 

to suspend the procedural schedule set forth in Prehearing Order #4, dated March 24, 2017. 

ORDER 

THEREFORE, 

IT IS ORDERED: 

1. That the motion to dismiss filed by National Railroad Passenger 

Corporation at Docket Nos. R-2016-2569975 and C-2016-2580526 is denied. 

Dated: June 7, 2017 
David A. Salapa 
Administrative Law Judge 
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17 NORTH SECOND STREET 12T" FL 
HARRISBURG PA 17101 
717.731.1970 
Accepts e-Service 
(For PPL Electric Utilities Corporation) 

GINA L MILLER ESQUIRE 
PA PUBLIC UTILITY COMMISSION 
BUREAU OF INVESTIGATION & ENFORCEMENT 
PO BOX 3265 
HARRISBURG PA 17105-3265 
Accepts e-Service 

PAMELA C POLACEK ESQUIRE 
ADEOLU A BAKARE ESQUIRE 
ALESSANDRA L HYLANDER ESQUIRE 
MCNEES WALLACE & NURICK LLC 
100 PINE STREET 
HARRISBURG PA 17108-1166 
717.237.5368 
Accepts e-Service 
C-2016-2580526 
(For National Railroad Passenger Corporation) 

BRIAN C WAUHOP ESQUIRE 
BUCHANAN INGERSOLL & ROONEY PC 
409 N SECOND STREET SUITE 500 
HARRISBURG PA 17101 
717.237.4975 
Accepts e-Service 
(For Safe Harbor Power Corporation and 
BIF Safe Harbor Holdings LLC) 
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McNees 
Wallace & Nurick LLC 

JUNI 4  2011  

100 Pine Street • PO Box 1166 • Harrisburg, PA 17108-1166 
Tel: 717.232.8000 • Fax: 717.237.5300 

Kandice K. Hull 
Direct Dial: 717.237.5452 
Direct Fax: 717.260.1698 
khull@mcneeslaw.com  

June 9, 2017 

Patrick J. Loftus, Esquire 
DUANE MORRIS, LLP 
30 South 17th Street 
Philadelphia, PA 19103-4196 

VIA E-MAIL & FIRST CLASS MAIL 

 

RE: Dispute of Invoice dated May 3, 2017; Account No. 58011-02004 

Dear Mr. Loftus: 

The National Railroad Passenger Corporation ("AMTRAK"), herby submits notice that it 
disputes the above-referenced invoice which PPL submitted to AMTRAK for payment. A copy of the 
invoice is enclosed for your reference. On June 5, 2017, AMTRAK submitted a payment of 
$74,663.84, which represents charges on the invoice for service through April 18, 2017. AMTRAK is 
not responsible for the remainder of the charges on the invoice. 

On April 18, 2017, by operation of law, fee title to the Conestoga Substation transferred to 
AMTRAK, subject only to the floating casements that AMTRAK preserved for PPL to ensure PPL's 
continued ability to perform PPL's obligations pursuant to a specified Transmission Contract and a 
specified Interconnection Service Agreement. National Railroad Passenger Corporation (AMTRAK) 
v. 4.0446 Acres More or Less of Land and Fixtures and PPL Electric Utilities Corp., Docket No. 17-
CV-1752, Civil Action-Law (E.D. Pa. 2017). Pursuant to 49 U.S.C. § 244311(b)(2)(B), the District 
Court now has jurisdiction over any outstanding charges related to the Conestoga Substation. Any 
claim against Amtrak by PPL relating to the Conestoga Substation for monies owed after April 18, 
2017 will be determined by the District Court. 

Please contact me at 717-237-5452 should you have any questions. 

Sincerely, 

McNEES WALLACE & NURICK LLC 

By 
Kandice K. Hull 

KKH:ajf 
Enclosure 

www.McNeesLaw.com  
Harrisburg, PA • Lancaster, PA • Scranton, PA • State College, PA • Columbus, OH • Frederick, MD • Washington, DC 



Bill Acct. No.:OW:Due Date Amount Due 

Amount Due By Jun 5, 2017 $238,903.32 

Account Balance $238,903.32 

AMTRAK 
C/0 ADVANTAGE IQ MS 1586 
POSOX200 
SPOKANE, WA 99210 

PPL ELECTRIC UTILITIES 
P.O. BOX 25222 
LEHIGH VALLEY, PA 18002-5222 

Billing Summary 
Balance as of May 3, 2017 
Charges: 

Total Other Charges 

Total Current Charges 

(Billing details on back) 

$119,441.49 

$119,461.83 

$238,903.32 
Your next meter reading is on or about May 31, 2017. 

Other important information on the back of this bill —> 

Return this stub In the envelope provided with a check payable to PPL Electric Utilities, 

PPI 
PM. Electric Milldam  

Amount Enclosed, 

pp 
Lot PP Electric Utilities 

Pay/Manage your 
account online at 

pplelectric,com 

(oh Questions? Please 
.r.v contact us by Jun 5. 

1-800-DIAL-PPL 
(1-800-342-5775) 

Mon-Sum 7am to 10pm 

Your Electric Usage Profile 
Service to; 
AMTRAK 
CONESTOGA SUB STATION 
LANCASTER, PA 17604 

Page 1 

How To Shop For Electricity 

You can choose the company that supplies your electricity. 

Visit papowerswitch.com  or www.oca.state.pa.us  for supplier offers. 

If you are shopping, know your contract expiration date. 

Here's the information you need to shop: 
Bill Account Number: 58011-02004 Rate Schedule: 
Current Supplier: PPL Electric Utilities 

Manage Your Account 
Pay Your Bill Online Options (pplelectric.com) 

- Report an outage/check outage status 
- Make a payment, view your bill and 

usage history. 
- Sign up for alerts. 
- Enroll in paperless billing, automatic 

bill pay, budget billing. 
- View your rate schedule at 

pplelectric.com/rates  

Correspondence: 
Customer Services, 827 Hausman Road, Allentown, PA 18104-9392 

Online: Visit pplelectric.com  
Phone: Calf 1-800-342-5775 

Mall: Use envelope provided 
Card: MasterCard, Discover, 

Visa or debit, call 
1-844-278-3310 
(service fee applies) 

Bill Acct No. 

58011-02004 Jun 5, 2017 $238,903.32 

Due Date Amount Due 

58011-02004 Jun 5, 2017 $238,903,32 
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kWh Use By Meter 
Reading Dates 

Previous/Present 
Meter 

Number 
Meter 

Constant 
Meter Reading 

Previous/Present 
Kilowatt 

Flours 

Mar 30 May 1 81071413 1000 97255 01852 4597000 

Mar 30 May 1 80023701 1000 72474 72475 1000 

Mar 30 May 1 81071414 1000 05260 05260 0 

Mar 30 May 1 81071415 1000 72499 77066 4567000 

Days Billed: 0 Total 9165000 
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0 Your Message Center 
2 e-3 • Before digging around your home or property, you 
2 should always call the state's One Call notification 

system to locate any underground utility lines. You can 
§ do this by simply dialing 811, which will connect you to 
to the One Call system. Be safe and call 811 before you 

dig.  o 
  • Save postage and late charges sign up for Automated 

Bill Payment. 

General Information 
Generation prices and charges are set by the electric 
generation supplier you have chosen. The Public Utility 
Commission regulates distribution rates and services. 
The Federal Energy Regulatory Commission regulates 
transmission prices and services. 

PPL Electric Utilities uses about $1,505.97 of this bill to 
pay state taxes and about $7,051.80 Is used to pay the 
PA Gross Receipts Tax. 

Billing Details - (Bill Acct. 58011-02004) Page 2 

Previous Balance 

Payment Received Apr 12, 2017 - Thank Youl 

Balance as of May 3, 2017 

$238,882.9& 

4119,441_49 

, 

$119,441.49 

Other Charges for PI31. Electric Utilities 
Miscellaneous Adjustment 

Total of Other Charges 

119,461.83 

$119,461.83 

Amount Due By Jun 5, 2017 $238,903.32 

Account Balance $238,903.32 

Understanding Your Bill 
Act 129 Compliance Rider - Monthly charge to recover costs for 
energy efficiency and conservation programs approved by the PUC. 

kWh (Kilowatt-hour) - A measure of how much electricity your 
household uses. One kilowatt-hour equals the amount of electricity 
used by ten 100-watt lights left on for one hour. 

Type(s) of Meter Readings: 
Actual • Measures your monthly electricity use based on an actual 
reading. 

*federal I.D. 23-0959590 



Case 5:17-cv-01752-JLS Document 26-3 Filed 08/02/17 Page 5 of 8 

5801102004 AMTRAK Your Bill Account Number 

5801102004 

Billing Details 

Charges for - PPL Electric Utilities 34160 Kw 9,144,000 Kwh 

General Service Rate:LPEP for Mar 30- May 1 

Distribution Charge: 

Customer Charge: 126,323.59 

CER Charge: -0.01 

Smart Meter Rider 67,15 

Act 129 Compliance Rider -6,906.89.  

Storm Damage -Expense Rider • -5.28' 

PA Tax Adj Surcharge at -0.01400000% -16.73 

Total PPL Electric Utilities Charges $119,461.83 

Account Balance $ 119,441.49 

TOTAL AMOUNT DUE $238,903.32 
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O AMTRAK 
0 

9 

Reading Dates 

METER READINGS 

Present 
Meter 

KWH Use By Meter 
Mtr. 

Const. 
Meter Reading Kilowatt 

Hours Previous Number Previous Present 
313012017 51112017 81071415 1000 72499 77066 '4567000 
3130/2017 511/2017 81071415.R -1000 23165 23186 .21000 
313012017 51112017 81071414 1000 5260 5260 0 
3130/2017 5/1/2017 81071414-R -1000 8495 8495 0 
313012017 51112017 80023701 1000 72474 72475 1000 
3130/2017 51112017 80023701.R -1000 1489 1489 0 
313012017 51112017 81071413 1000 97255 101852 4597000 
313012017 5/112017 81071413-R -1000 27331 27331 0 

Total 9,144,000 

DEMAND 
34160 
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5801102004 AMTRAK Your Bill Account Number 

5801102004 

Billing Details 

Charges for - PPL Electric Utilities 34160 Kw 

General Service Rate:LPEP for Mar 30 - May 1 

Distribution Charge: 

Customer Charge: 

CER Charge: 

Smart Meter Rider 

Act 129 Compliance Rider 

Storm Damage Expense Rider 

PA Tax Adj Surcharge at -0.01400000% 

9,144,000 Kwh 

126,323.59 

-0.01 

67.15 

-6,906.89 

-5.28 

-16.73 

Total PPL Electric Utilities Charges $119,461.83 

Account Balance $ 119,441.49 

TOTAL AMOUNT DUE $238,903.32 
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AMTRAK METER READINGS 

Reading Dates Meter 
Previous Present Number 

KWH Use By Meter 
Mtr. 

Const. 
Meter Reading 

Previous Present 
Kilowatt 
Hours 

313012017 511/2017 81071415 1000 72499 77066 4567000 
3/3012017 5/112017 81071415-R -1000 23165 23186 -21000 
3/3012017 511/2017 81071414 1000 5260 5260 0 
313012017 511/2017 81071414-R -1000 8495 8495 0 
313012017 511/2017 80023701 1000 72474 72475 1000 
3130/2017 5/1/2017 80023701-R -1000 1489 1489 0 
3/30/2017 51112017 81071413 1000 97255 101852 4597000 
3/30/2017 511/2017 81071413-R -1000 27331 27331 0 

Total 9,144,000 

DEMAND 
34160 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER SERVICE : 
CORPORATION (AMTRAK) 

Plaintiff, 

v. 

4.0446 ACRES MORE OR LESS OF : CIVIL ACTION — LAW 
LAND AND FIXTURES : NO. 17-CV-1752 

and 

PPL ELECTRIC UTILITIES CORP. 

Defendants, 

DECLARATION OF JOHN H. SCHWARTZ 

Comes now John H. Schwartz, pursuant to 28 U.S.C. 1746, and declares as follows: 

1. I am employed by PPL Electric Utilities Corp. ("PPL"). I have been employed by 

PPL or its affiliates since 2001. I currently hold the position of Manager — Asset Management. 

2. My office is located at 2 N. 91h  St. Allentown, PA. 

3. PPL is a public utility and electric distribution company headquartered in 

Allentown, Pennsylvania. 

4. The net book value of the Conestoga Substation is $1,109,994 as of June 30, 

2017. 

5. The original book value of the Conestoga Substation is $2,951,536 as of June 30, 

2017. 

DMI \ 7769557.1 
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6, PPL has invested $10,201,044 dollars towards capital improvements needed at the 

Conestoga Substation through June 30, 2017. 

JoiL!
44- dftw.? 

CSchwartz 

DMI\7769557.1 
2 



Case 5:17-cv-01752-JLS Document 26-5 Filed 08/02/17 Page 1 of 3 

EXHIBIT E 



Case 5:17-cv-01752-JLS Document 26-5 Filed 08/02/17 Page 2 of 3 

IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER SERVICE : 
CORPORATION (AMTRAK) 

Plaintiff, 

v. 

4.0446 ACRES MORE OR LESS OF : CIVIL ACTION — LAW 
LAND AND FIXTURES : NO. 17-CV-1752 

and 

PPL ELECTRIC UTILITIES CORP. 

Defendants. 

DECLARATION OF FRANK JOHNSON RICHARDSON, H 

Comes now FRANK JOHNSON RICHARDSON, II, pursuant to 28 U.S.C. 1746, and 
declares as follows: 

1. I am employed by PPL Electric Utilities Corp. ("PPL"). I have been employed by 

PPL since 2011. I currently hold the position of PJM & Federal Regulatory Policy Manager. 

2. My office is located at 2 N. 9th  St. Allentown, PA. 

3. PPL is a public utility and electric distribution company headquartered in 

Allentown, Pennsylvania. 

4. The PJM wholesale electric capacity market allows a generator to receive 

payment when it is able to provide capacity to send power within PJM's network on demand. 



Frank ohnson Richardson, II 
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5. To participate in the PJM wholesale electric capacity market and receive capacity 

payments, a generator must interconnect with and be able to send its power to the grid through 

facilities controlled by a FERC-regulated PJM transmission owner. 

6. PPL is a FERC-regulated PJM transmission owner. 

2 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

NATIONAL RAILROAD PASSENGER 
CORPORATION (AMTRAK), 

Plaintiff 

v. 

4.0446 ACRES MORE OR LESS OF : CIVIL ACTION — LAW 
LAND AND FIXTURES : NO. 17-CV-1752 

and 

PPL ELECTRIC UTILITIES CORP., 

Defendant. 

ORDER 

AND NOW, this day of , 2017, upon consideration of 

Plaintiff's Motion for Immediate Possession and Defendant's Response in Opposition thereto, is 

hereby ORDERED that the Motion is DENIED. 

HON. JEFFREY L. SCHMEHL 
UNITED STATES DISTRICT JUDGE 
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