BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Recigno Laboratories Inc.



:








:


v.





:

C-2017-2615815








:

PECO Energy Company



:

PREHEARING ORDER

An Initial Hearing in this case is scheduled for an available hearing room on the fourth floor of the building located at 801 Market Street on Friday, October 13fillin "Hearing date" \d ""

fillin "Time" \d "", 2017 at 10:00 a.mfillin "Location" \d "". The entrance to the building is found on 8th Street towards the middle of the block.  Once you have arrived in the building on the fourth floor, please call 215.560.2105 to be escorted into the appropriate hearing room.  fillin "Location" \d ""Accordingly, the parties are hereby directed to comply with the following requirements:
1.
You must serve me directly with a copy of any document that you file in this proceeding, at the time of filing.  If you send me any correspondence or document, you must send a copy to all other parties.  For your convenience, a copy of the Pennsylvania Public Utility Commission’s (“Commission” or “PUC”) current service list of the parties to this proceeding is enclosed with this Order.

2.
A request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing no later than five (5) days prior to the hearing.  52 Pa.Code § 1.15(b).  Requests for changes of hearing dates must be sent to me and all parties of record.  The correct address is:
Administrative Law Judge Angela T. Jones

Pennsylvania Public Utility Commission 

801 Market Street, 4th Floor, Suite 4063

Philadelphia, PA 19107
Changes are granted only in rare situations where good cause exists.

3.
YOU MAY LOSE THIS CASE IF YOU DO NOT TAKE PART IN THE HEARING AND PRESENT EVIDENCE ON THE ISSUES RAISED.
4.
The hearing is a formal proceeding and will be conducted in accordance with the Pennsylvania Public Utility Commission’s Rules of Practice and Procedure.

5.
If you intend to introduce any exhibits into evidence at the hearing, you must supply an original and one copy for the court reporter, a copy for me, and one copy for each other party.  Proposed exhibits should be properly pre-marked for identification purposes.

6.
Pursuant to 52 Pa.Code §§ 1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you.  However, if you are a partnership, limited liability company, corporation, trust, association, or governmental agency or subdivision, you must have an attorney licensed to practice law in the Commonwealth of Pennsylvania, or admitted Pro Hac Vice, represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.  Attorneys shall insure that their appearance is entered in accordance with the provisions of 52 Pa.Code § 1.24(b).
7. 
THE COMPLAINANT BEARS THE BURDEN OF PROOF IN THIS PROCEEDING AND MUST SHOW BY A PREPONDERANCE OF THE EVIDENCE THAT THE RESPONDENT HAS VIOLATED THE PUBLIC UTILITY CODE OR A REGULATION OR AN ORDER OF THE COMMISSION SO THAT THE COMPLAINANT IS ENTITLED TO THE RELIEF REQUESTED IN THE COMPLAINT.
8.
If you intend to subpoena witnesses for the hearing, you should review the procedures established in 52 Pa.Code § 5.421.  You must submit your written application to me sufficiently in advance of the hearing date so the other parties will have the required ten (10) days’ notice to answer or object, and so you will have enough time to receive the subpoena and serve it.

9.
Any party may conduct discovery to learn the factual basis of another party’s position in this case.  However, 52 Pa.Code § 5.331(b) provides, in relevant part, that “[a] party shall initiate discovery as early in the proceedings as reasonably possible.”  Additionally, 52 Pa. Code § 5.322 provides, in relevant part, that “parties are encouraged to exchange information on an informal basis.”  All parties are urged to cooperate in informal information exchanges and in conducting discovery.  Cooperation is preferable to disagreements, which require my participation to resolve.  There are limitations on discovery (52 Pa.Code § 5.361) and sanctions for abuse of the discovery process (52 Pa.Code §§ 5.371 & 5.372).
10.
The Complainant is responsible for payment of current undisputed bills for service pending the resolution of this formal complaint.  52 Pa.Code § 56.181.  Failure to make payments may result in the termination of utility service.
11.
Commission policy is to encourage settlements.  52 Pa.Code § 5.231(a).  Therefore, you are urged to discuss informally between yourselves the possible settlement of this case at least one week before the hearing.  If you are unable to settle this case, you may still resolve as many questions or issues as possible during your informal discussion.
12.
Please note, if English is not your first language and you or any witness you present is in need of an interpreter to participate in the hearings, please call the scheduling office at 717.787.1339.  Please provide what language you need the interpreter to be fluent in.  We will make every reasonable effort to have an interpreter present.  Please call the scheduling office at least ten (10) business days prior to your hearing to submit your request.


13.
The Complainant, Recigno Laboratories Inc., has alleged that PECO Energy Company (PECO) failed to honor a Special Payment Arrangement.  The Complainant requested as relief, “Due to PECO’s violation of [the terms of the Special Payment Arrangement] we are seeking that they be penalized for their action in this matter and any remaining payment due on the Special Payment Arrangement be cancelled and credited from our account.”  Formal Complaint Recigno letter attached.   

Damages are defined as, “A pecuniary compensation or indemnity, which may be recovered in the courts by any person who has suffered loss, detriment, or rights, through the unlawful act or omission or negligence of another.  A sum of money awarded to a person injured by the tort of another.”  Black’s Law Dictionary 204 (Abridged 5th ed. 1983).   To be compensated for the what was lost because of the alleged misuse of authority by PECO as requested by the Complainant is a request for compensatory damages.

It is well-settled that the Commission has no authority to award damages to complaints.  See, example, DeFranscesco v. Western Pa. Water Co., 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (Pa. 1977).  While the presiding officer may recommend a fine for any violations by PECO in not complying with Commission regulations or statutes, the Complainant cannot recover any compensation.  Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damages should be made before a Court of Common Pleas or a district magistrate.  Consequently, the form of relief requested by the Complainant cannot be granted.


However, it is clear that the Complainant is questioning the adequacy and reasonableness of PECO service and whether the Company had a duty to honor the alleged terms of the Special Payment Arrangement.   These issues are under review and will be pursued by the parties.



14. 
Respondent, PECO Energy Company (PECO), filed New Matter in its Answer regarding the representation of the Complainant.  By New Matter PECO contended that the Complainant is a commercial customer and that this proceeding is adversarial.  By Commission regulations in an adversarial proceeding, an incorporated entity must be represented by an attorney. See 52 Pa.Code §§ 1.21(b) and 1.22.   


It is noted that the Complainant designated Robert Cherwony, Esquire as representing counsel.  However, when Mr. Cherwony was contacted, he stated he was not representing the Complainant in this matter.  


In compliance with Commission regulations, the Complainant must be represented by counsel authorized to practice law in the Commonwealth of Pennsylvania.  The Complainant is given until close of business (4:30 p.m.) on September 29, 2017, to obtain appropriate legal representation.  Failure to comply with this direction may be detrimental to the Complainant.

Date: August 11, 2017



















Angela T. Jones
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