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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Benjamin J. Myers, which was issued on May 17, 2017, in the above-captioned proceeding.  The Initial Decision denied the Formal Complaint filed on October 21, 2016, by Gary Peterson (Complainant) against PECO Energy Company (PECO or the Company).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons set forth herein, we shall adopt the Initial Decision as modified.

History of the Proceeding

		On October 21, 2016, the Complainant filed a Formal Complaint (Complaint) against PECO with the Commission.  The Complaint was a timely appeal of a decision rendered by the Commission’s Bureau of Consumer Services (BCS) at BCS Case Number 003432913.  In his Complaint, Mr. Peterson requested that the Commission direct PECO to reimburse him for damages to personal property in the amount of $24,579.72 which he sustained because of the Company’s transformer.  The Complainant attached a letter to his Complaint from his property insurance carrier that denied his claim because the damages he suffered were the result of consequences or events not covered by his policy.  In addition, the Complainant indicated that the Company told him that it is limited to a liability payment of $500.

On November 15, 2016, PECO filed an Answer to the Complaint denying the various averments of the Complaint.  PECO provided a chronology of the Company’s interactions with the Complainant as well as a brief history of the claim that was filed by the Complainant for his damages.  In particular, PECO denied there were any unreasonable service reliability issues at the Complainant’s address and cited tariff language relating to the limits of PECO’s liability as a result of service interruptions and variations.  PECO argued in its Answer that while an outage that affected the Complainant on August 27, 2015, did occur, it was the result of factors beyond the Company’s control, and, as such, the Company’s governing tariff language capped its liability at $500.

ALJ Myers conducted an evidentiary hearing on February 3, 2017, as scheduled.  The Complainant appeared pro se and presented testimony and the testimony of one other witness.  The Complainant and his witness sponsored a total of eight exhibits which were admitted into the record subject to certain objections lodged by the Company.  PECO was represented by counsel and presented the testimony of two witnesses who sponsored eleven exhibits that were admitted into the record.  The record in this proceeding consists of a transcript of eighty pages and the nineteen exhibits.  The record was closed on February 28, 2017, the date the transcript was filed with the Secretary’s Bureau.

On May 17, 2017, the ALJ’s Initial Decision was issued.  The ALJ concluded that the Complainant failed to establish by a preponderance of the evidence that PECO violated the Public Utility Code (Code) or Commission Regulations relative to the power outage and associated electrical surge at the Complainant’s residence.  As such, the ALJ denied the Complaint.  No Exceptions were filed with the Commission.

Background

		On August 27, 2015, a primary electric wire outside of the Complainant’s residence came down and made contact with the secondary wires below it causing high voltage electricity to arc into the lower voltage secondary wires.  Findings of Fact (FOF) Nos. 13 and 14.  This high voltage electricity flowed into the adjoining transformer causing it to explode, then flowed into the Complainant’s residence as an electrical surge and damaged or destroyed various electronic items in the Complainant’s home.  Tr. at 33; FOF Nos. 15, 16 and 18.  The Complainant provided an itemization of the estimated cost to repair or replace the damaged items which totaled approximately $24, 579.72.  Tr. at 10; FOF No. 19.

Because of the damaged caused by this incident, the Complainant filed a claim with his property insurance carrier, but the claim was rejected because the damage was not covered under his policy.  Tr. at 24; FOF No. 20.  The Complainant then filed a claim with PECO for damages upon which PECO investigated the incident but could not determine why the primary wire had failed or fallen.  Tr. at 33; FOF Nos. 21-22.  According to PECO, this portion of its circuit was inspected on May 28, 2015, but this inspection did not reveal any defects or issues with the pole, the transformer or the wires.  Tr. at 52-53; FOF Nos. 11-12.  However, PECO accepted liability for the incident at the Complainant’s residence, but its tariff in effect at the time provided a limitation of liability of $500.  Tr. at 9 and 36; FOF Nos. 24-26.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ’s Initial Decision

ALJ Myers made twenty-six Findings of Fact and reached ten Conclusions of Law.  I.D. at 3-5, 11-12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, the ALJ denied the Complaint, finding that the Commission has no authority to award damages and the utility’s tariff provisions provide for limitations of liability.  The ALJ stated that there was essentially no dispute between the Parties in this proceeding as to the relevant events which transpired outside the Complainant’s home on August 27, 2015.  The ALJ noted that the Parties agreed that high voltage electricity from a primary wire was able to make its way into secondary wires, which it then passed through and destroyed a transformer, and then passed into the Complainant’s home causing damage to electronics.  As such, the ALJ found that the issues to be answered were:  (1) Did the falling primary wire constitute unreasonable or inadequate service, and (2) Can the Commission award the Complainant the monetary damages he seeks.  I.D. at 1, 6-7.

		In consideration of the first issue of unreasonable or inadequate service, the ALJ stated that there was no evidence in the record that PECO had failed to undertake the proactive measures set forth in the Commission’s Regulations at 52 Pa. Code § 57.198 involving inspection and maintenance standards for electric utilities operating in the Commonwealth.  I.D. at 8.  According to the ALJ, the August 27, 2015 outage and resulting electrical surge were clearly the results of unforeseen circumstances, and PECO cannot be held to have provided inadequate or unreasonable service because it failed to anticipate such unforeseen or unusual circumstances or occurrences.  As such, the ALJ concluded that PECO did not violate 66 Pa. C.S. § 1501 or 52 Pa. Code § 57.198.  I.D. at 9.

		On consideration of the second issue concerning the award of monetary damages, the ALJ found that the Code simply does not grant the Commission the authority to award damages in this case.  The ALJ reasoned that there is no question that the Commission lacks authority to award monetary damages.  I.D. at 9 (citing Terminato v. Pa. National Insurance Company, 645 A.2d 1287 (Pa. 1994); Feingold v. Bell Telephone Company of Pennsylvania, 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).  The ALJ explained that facts alleged in a complaint, if proven true, could constitute unreasonable service in violation of the Code or Commission Regulations, and, in that event, a civil penalty may be appropriate pursuant to 66 Pa. C.S. § 3301, but not an award of monetary damages to a complainant.  I.D. at 9.

		Next, the ALJ stated that PECO’s Tariff Rule 12.1 provides that there are limitations of liability for service interruptions and variations and provides for a limitation of $500.  The ALJ observed that public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  The ALJ noted that the Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  According to the ALJ, because the Commission approved Tariff Rule 12.1, the tariff provision has the force and effect of law and is binding on PECO and the Complainant.  Based on the evidence of record, the ALJ concluded that PECO provided reasonable service to the Complainant by agreeing to comply with the applicable tariff provision to reimburse him up to the $500 liability limit.  I.D. at 10.

Disposition

		Based upon the evidence of record, we agree with the ALJ that the Complainant failed to carry the burden of proving that PECO had provided unreasonable or inadequate service.  As noted by the ALJ, PECO had complied with all the applicable Commission Regulations regarding the inspection and maintenance standards for electric utilities, and there was nothing the Company could have done to prevent the events that occurred on August 27, 2015, at the Complainant’s residence.  While the record developed in this proceeding does not support Mr. Peterson’s claims, falling electric lines pose a significant hazard to public safety, and we are hesitant to conclude that an otherwise sound primary electric wire fell for no reason, without further investigation.  Therefore, we shall refer this matter to the Commission’s Bureau of Investigation and Enforcement for any further action it deems appropriate.

Additionally, we agree with the ALJ that it is well established that the Commission lacks the authority to award monetary damages.  See Elkin v. Bell Telephone Company of Pennsylvania, 420 A.2d 371 (Pa. 1980).  Therefore, we are unable to grant Mr. Peterson the resolution he is seeking.  At the point of the ALJ’s decision discussing monetary damages, the case was over, and his analysis should have concluded.  The ALJ’s discussion that followed concerning the PECO Tariff provision regarding the limitation of its liability will not be included herein, as it discusses an issue that need not be reached.  Accordingly, we shall modify the Initial Decision and remove the discussion regarding the effectiveness of PECO’s Tariff Section 12.1 regarding limitation of liability for service interruptions and variations.

Conclusion

Based upon the foregoing discussion, we shall adopt the ALJ’s Initial Decision insofar as it finds that Mr. Peterson failed to carry his burden of proving that PECO provided unreasonable and/or unsafe service and that this Commission does not have jurisdiction to award Mr. Peterson monetary damages.  We shall modify the Initial Decision to remove the discussion regarding the effectiveness of PECO’s Tariff Section 12.1 regarding limitation of liability for service interruptions and variations.  Finally, we shall refer this matter to the Commission’s Bureau of Investigation and Enforcement for any further action it deems appropriate; THEREFORE,

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Judge Benjamin J. Myers issued on May 17, 2017, is adopted, as modified, consistent with this Opinion and Order.  

		2.	That the Complaint of Gary Peterson against PECO Energy Company at Docket No. C-2016-2572890 is hereby denied.

		3.	That the discussion regarding the effectiveness of PECO’s Tariff Section 12.1 regarding limitation of liability for service interruptions and variations is stricken from the Initial Decision.

		4.	That the failure of the primary electric line that resulted in the electrical surge at the residence of Gary Peterson is referred to the Commission’s Bureau of Investigation and Enforcement for any further action it deems appropriate.


 		5.	That this proceeding be marked closed. 
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