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LeRoy James Watters III 					                            C-2016-2533996

	v.

PECO Energy Company


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision Granting Motion for Judgment on the Pleadings and Dismissing Complaint (I.D.) of Administrative Law Judge (ALJ) Andrew M. Calvelli, issued on May 11, 2017, in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall reverse the ALJ’s Initial Decision and remand this proceeding to the Office of Administrative Law Judge (OALJ) for further proceedings, consistent with this Opinion and Order.

History of the Proceeding

On March 11, 2016, LeRoy James Watters III (Complainant or Mr. Watters) filed a Formal Complaint against PECO Energy Company (PECO).  In that Complaint, Mr. Watters purported to act on behalf of West Norriton Township in his capacity as the Chairman of the West Norriton Environmental Advisory Council.

On March 28, 2016, Mr. Watters filed an Amended Complaint (Complaint) that was in Mr. Watters’ name only and removed all references to the West Norriton Environmental Advisory Council.  In the Complaint, Mr. Watters averred that PECO was failing to complete pole work throughout West Norriton Township (Township).  Mr. Watters alleged that when PECO replaces electric poles due to vehicle damage or rot, it moves electric lines to the new poles but leaves the old poles standing with communication cables attached.  As relief, the Complainant requested that PECO be required to contact all communications companies to have them relocate their cables.  The Complainant also requested that PECO remove poles lying along the side of the road.
 
		On April 18, 2016, PECO filed an Answer to the Complaint with New Matter.  In its Answer, PECO denied the material allegations in the Complaint.  In its New Matter, PECO argued that Mr. Watters did not have legal standing to maintain his Complaint against PECO and requested that the Commission dismiss the Complaint.  PECO averred that the Complainant does not have a direct or immediate interest, because he has not alleged that a utility pole is affecting his property or service.  PECO also averred that the Complainant does not have a substantial interest, because he cannot demonstrate that he has been harmed by the utility poles in his Township.

		On May 9, 2016, PECO filed a Motion for Judgment on the Pleadings (Motion) along with a Notice to Plead.  In the Motion, PECO again argued that Mr. Watters did not have legal standing to maintain his Complaint and requested that the Commission dismiss the Complaint.  Mr. Watters did not file a response to PECO’s New Matter or Motion.

In the Initial Decision, issued on May 11, 2017, the ALJ granted PECO’s Motion and dismissed the Complaint for lack of standing.

Discussion

Legal Standards

Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003); see also, Doran v. Pennsylvania American Water Company, Docket No. C-2016-2529277 (Order entered July 14, 2016).  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. Ct. 1983).  

In this case, PECO sought dismissal of the Complaint on the basis that Mr. Watters lacked standing.  Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598 (1991).  Generally, Pennsylvania courts and the Commission have held that a person or entity has standing when the person or entity has a direct, immediate, and substantial interest in the subject matter of a proceeding.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 195-197, 346 A.2d 269, 282-284 (1975); Waddington v. Pa. PUC, 670 A.2d 199, 202 (Pa. Cmwlth. 1995).

The ALJ made seven Findings of Fact and reached six Conclusions of Law.  I.D. at 3, 7.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

Additionally, we note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

		In the Initial Decision, the ALJ stated that, accepting the allegations in the Complaint as true for purposes of disposing of the Motion, it was clear that Mr. Watters was not complaining about service to his own address and, in fact, Mr. Watters had not asserted that he is a PECO customer.  The ALJ observed, rather, that Mr. Watters was complaining of conditions generally throughout the Township, and the relief he requested pertained to having PECO complete pole work throughout the Township.  As a result, the ALJ found that the Complainant’s legal interest in this proceeding was the same as all other residents of the Township and that the Complainant did not have a discernable interest in this matter aside from the general interest of all citizens in seeking compliance with the law.  The ALJ determined that the Complainant did not have a direct, immediate, or substantial interest in this matter based on the allegations in his Complaint and, accordingly, lacked standing to bring the Complaint.  The ALJ granted PECO’s Motion and dismissed the Complaint.  I.D. at 6.  While the ALJ dismissed the Complaint, he noted that the allegations in the Complaint raised an issue of whether PECO was providing safe and reasonable service to the public under Section 1501 of the Code, 66 Pa. C.S. § 1501.  As such, the ALJ referred the allegations in the Complaint to the Commission’s Bureau of Investigation and Enforcement (I&E).  I.D. at 6-7.

Disposition

As stated above, judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  In this case, we disagree that PECO’s right to relief is clear and free from doubt.  Based on Mr. Watters’ averments in the Complaint, as well as the lack of specificity in the wording of the Complaint, doubt exists regarding whether this pro se Complainant has the requisite standing to maintain this case.  Whether Mr. Watters is a PECO customer is, of course, germane, but not conclusive, as to standing.  Whether one of these poles poses any risk to Mr. Watters’ property, whether one of these poles poses any danger to Mr. Watters’ safety, or whether one of these poles poses any risk to Mr. Watters’ electric service due to the interconnected nature of the electric grid, are all facts that cannot be established absent a hearing.  Because we are required to view the record in the light most favorable to the non-moving party and resolve any doubts against the entry of judgment, we shall reverse the ALJ’s ruling dismissing the Complaint and remand this proceeding to the OALJ for further proceedings.  Now, we will also refrain from referring this matter to I&E.

Conclusion

		In light of the above discussion, we shall reverse the ALJ’s Initial Decision and remand this proceeding to the OALJ for further proceedings, consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision Granting Motion for Judgment on the Pleadings and Dismissing Complaint of Administrative Law Judge Andrew M. Calvelli, issued on May 11, 2017, is reversed, consistent with this Opinion and Order.

		2.	That the Motion for Judgment on the Pleadings filed by PECO Energy Company on May 9, 2016, is denied.

3.	That this proceeding shall be remanded to the Office of Administrative Law Judge for further proceedings, consistent with this Opinion and Order.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)
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