BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Martin Wilson						:
							:
	v.						:		F-2017-2605047
							:
Duquesne Light Company				:



ORDER
DENYING PRELIMINARY OBJECTION


On April 26, 2017, Martin Wilson filed a formal complaint with the Pennsylvania Public Utility Commission against Frontier Utilities NE Inc and Duquesne Light Company, Docket Number F-2017-2605047.  In his complaint, Mr. Wilson indicated that there are incorrect charges on his bill.  Mr. Wilson also checked off on the Commission’s complaint form “other” and for requested relief indicated, among other things, that he would like “for the companies to use the rules, not make them up as they go.”

On June 8, 2017, Duquesne filed a preliminary objection in response to Mr. Wilson’s complaint.  In its preliminary objection, which was accompanied by a notice to plead, Duquesne argued that the complaint lacks the required specificity for a pleading as it fails to allege any factual averments that would allow Duquesne to prepare a response or begin an investigation.  Duquesne also argued that pleadings must be sufficiently specific so that the defending party will know how to prepare its defense.  Duquesne noted that Mr. Wilson failed to attach any copies of his bills that he is disputing or state the billing time periods that are allegedly incorrect and that, “in fact, the complainant as a whole is so vague that Duquesne Light cannot prepare a meaningful response thereto.”  Duquesne requested that Mr. Wilson’s complaint be dismissed.

Mr. Wilson’s answer to Duquesne’s preliminary objection was due no later than June 21, 2017.  52 Pa.Code §§ 5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).  Mr. Wilson did not file an answer to Duquesne’s preliminary objection.

On June 23, 2017, a motion judge assignment notice was issued informing the parties that I would be responsible to resolve any issues which may arise during the preliminary phase of this proceeding.

Duquesne’s preliminary objection is now ready for disposition.  For the reasons discussed below, Duquesne’s preliminary objection will be denied and Mr. Wilson’s complaint will be set for a hearing.
 
Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of preliminary objections.  52 Pa.Code § 5.101.  Commission preliminary objection practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of preliminary objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to Mr. Wilson and should dismiss the complaint only if it appears that Mr. Wilson would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

		In this case, Mr. Wilson complained that there are incorrect charges on his bill and “other.”  Duquesne argued in its preliminary objection that “because complainant’s allegations are so vague, Duquesne Light cannot respond or even investigate without speculating as to what bills, dates of service, acts, or omissions that complainant is disputing during the 17 years he has been a customer.”

		Duquesne’s preliminary objection will be denied because, when accepting as true all well pleaded material facts, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Wilson, it is not clear that Mr. Wilson would not be entitled to relief under any circumstances as a matter of law.

		A formal complaint filed at the Commission must set forth “the act or thing done or omitted to be done” by a public utility “in violation, or claimed violation, of any law which the commission has jurisdiction to administer, or of any regulation or order of the commission.”  66 Pa.C.S. § 701; 52 Pa. Code § 5.22(a)(4).  The Commission’s regulations require that a complaint contain a clear statement of the relief sought.  52 Pa.Code § 5.22(a)(5).  A complaint should contain information specific enough to allow the respondent to understand the allegations against it, in order to conduct a meaningful investigation of the allegations and to prepare a coherent response or defense.  Angelo Rodriguez v. Philadelphia Gas Works, Docket No. F-2009-2110772, Initial Decision (Final Order entered Jan. 5, 2010).  The Commission has held with regard to complaints:

The purpose of our rules of practice is to facilitate orderly proceedings to afford the parties notice and an opportunity to participate.  It is well settled that if these purposes have been met, application of the rules will be relaxed.  Hence, a complaint filed with this commission is adequate if it gives the respondent notice and an opportunity to defend; it need not be drawn with technical accuracy.

Green Cab Co. v. Hajducho, 50 Pa PUC 745, 746 (1977).

		Admittedly, Mr. Wilson’s complaint does not provide significant detail about the basis for his complaint.  Nonetheless, Mr. Wilson complained that there are incorrect charges on his bill and that the company has the dates.  This averment, when viewed in the light most favorable to Mr. Wilson, would give rise to a violation of Commission regulations which require accurate billing.  This averment gives Duquesne an opportunity to review Mr. Wilson’s account with the company to ascertain where he believes those incorrect charges may be so that it can understand the allegations against it and conduct a meaningful investigation of those allegations to prepare a coherent defense.  At a minimum, Duquesne can avail itself of the Commission’s discovery process to inquire with Mr. Wilson specifically where he believes he has been incorrectly charged.  Although the complaint may not be drawn with technical accuracy, Mr. Wilson’s complaint has given Duquesne notice and an opportunity to defend itself against the complaint and an orderly proceeding can be facilitated.  As a result, the complaint is not insufficiently specific and Duquesne’s argument to the contrary must be rejected.

Furthermore, it is noted that, in Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:1]  As a result, in this case, it may be that Mr. Wilson could demonstrate orally that Duquesne violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). 
] 


		When viewing the complaint in the light most favorable to Mr. Wilson, including every reasonable inference from all well pleaded, material facts, it appears that his complaint raises issues over which the Commission does have jurisdiction.  It is not clear that Mr. Wilson would not be entitled to relief under any circumstances as a matter of law.  The complaint, therefore, should not be dismissed on a preliminary basis but Mr. Wilson should have the opportunity to have his complaint heard at a hearing.  Mr. Wilson is advised, however, that to sustain his burden of proof at hearing, he must demonstrate by a preponderance of the evidence that Duquesne has violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff.  In addition, all orders of the Commission must be supported by substantial evidence.  This is a different standard than that used in addressing Duquesne’s preliminary objection.







ORDER


THEREFORE,

IT IS ORDERED:

1. That the preliminary objection filed by Duquesne Light Company at Docket Number F-2017-2605047 on June 8, 2017 is hereby denied.

1. That the complaint filed by Martin Wilson shall be set for a hearing before an Administrative Law Judge.

Date: July 7, 2017							/s/			
							Joel H. Cheskis 
							Administrative Law Judge
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