

	  
	PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA  17105-3265
	

	
	
Public Meeting held August 31, 2017

	
Commissioners Present:
	



	      Gladys M. Brown, Chairman
	

	      Andrew G. Place, Vice Chairman
	

	      David W. Sweet
      John F. Coleman, Jr.
      
 
	

	Application of Duquesne Light Company to convert to a limited liability company
	Docket No. A-2017-2599375




ORDER
BY THE COMMISSION:

On April 12, 2017, Duquesne Light Company (Duquesne or Applicant) filed an application requesting all approvals necessary under the Pennsylvania Public Utility Code to convert from a business corporation to a limited liability company (LLC) pursuant to the Pennsylvania Entity Transactions Law (ETL), 15 Pa. C.S. §§ 311, et seq.  Additionally, copies of the application were served upon the Office of Small Business Advocate, the Office of Consumer Advocate, and the Bureau of Investigation and Enforcement.  On May 30, 2017, the Commission issued a secretarial letter establishing a sixty-day protest period ending on June 12, 2017.  Further notice was not required and no protests or comments have been received.  



Background

Duquesne is a public utility as defined in Section 102 of the Public Utility Code, 66 Pa. C.S. § 102.  The Applicant is a Pennsylvania business corporation formed on November 25, 1912, and a wholly-owned subsidiary of Duquesne Light Holdings, Inc. (DLH).  Duquesne provides electric service to approximately 590,000 customers in the City of Pittsburgh and Allegheny and Beaver Counties of Pennsylvania.  

The Commission approved a proposed reorganization (Restructuring) of DLH’s communication subsidiaries at Docket No. A‑2014‑2440466 via a Secretarial Letter dated December 18, 2014.  Per the reorganization, DQE Communications Network Services, LLC (Network) merged into its parent DQE Communications, LLC (Communications).  It was then intended that Communications’ direct parent, DQE Systems, Inc. (Systems), would be merged with its parent DLH, resulting in Communications becoming a direct subsidiary of DLH.  This final merger was not completed, however, as the planned merger could result in unintended tax consequences to the communications business and result in reduced funds available to expand the business

The ETL presented an alternative to the Restructuring approved in December 2014.  The ETL is the result of Act 172 of 2014, which makes significant changes to the Associations Code (Title 15 of the Pennsylvania Consolidated Statutes) and many of the filings made with the Department of State’s Bureau of Corporations and Charitable Organizations.  Act 172 became effective on July 1, 2015.  Act 172 modernizes the law on corporations and unincorporated associations by creating a comprehensive statutory framework for a business entity to use when engaging in a transaction with another form of entity.

Prior to the existence of the ETL, a corporate conversion from a corporation to a LLC would have required the creation of a new LLC and the dissolution of the old corporation in some manner.  The ETL allows the corporation to simply “convert” to a LLC.  Section 356(a)(2) of the ETL provides as follows concerning the effect of the conversion:
All property of the converting association continues to be vested in the converted association without reversion or impairment, and the conversion shall not constitute a transfer of any of that property. 

15 Pa. C.S. § 356(a)(2)

Description of Transfer of Control

Duquesne, along with all of DLH’s subsidiaries, proposes to convert from a Pennsylvania Business Corporation to a Pennsylvania LLC.  Subchapter E of the ETL authorizes such a conversion by adopting a Plan of Conversion and filing a Statement of Conversion[footnoteRef:2] with the Department of State.  The conversion will not result in a change to the name of the Applicant nor its management finances or ownership.  Duquesne will continue to be a wholly-owned subsidiary of DLH, issue debt directly to the public, and continue to obtain standalone ratings. [2:  15 Pa. C.S.  § 532.  See also,  http://www.dos.pa.gov/BusinessCharities/Business/RegistrationForms/Documents/Updated%202017%20Registration%20Forms/Domestic%20Business%20Corporation/15-355%20Statement%20of%20Conversion.pdf
] 


Following Duquesne’s conversion to a LLC, the ownership interests in Communications held by Systems will be distributed up to DLH, making Communications a direct subsidiary of DLH.  This accomplished the intent of the previously approved restructuring without a merger.  Duquesne avers that this will simplify the previously approved Restructuring while mitigating a substantial income tax cost.

The conversion of Duquesne to an LLC will not only facilitate the previously approved restructuring but will avoid future potential federal income tax liability associated with Duquesne’s ownership of a non-regulated subsidiary, Monongahela Light & Power Company (Monongahela) and its subsidiary, Datacom Information Systems, LLC (DataCom).  As an LLC, Duquesne will transfer these subsidiaries to DLH, avoiding any current or future federal income tax liabilities associated with their operations.  Following the transfer of Monongahela and DataCom to DLH, Duquesne will remain an LLC but will make an election with the Internal Revenue Service (IRS) to continue as a taxable entity included as a company in the consolidated federal income tax return filed by DLH’s parent, DQE Holdings, LLC.  Duquesne will continue to file separate returns with the Pennsylvania Department of Revenue (Revenue) under the Pennsylvania Corporate Net Income Tax regulations.

Discussion

Duquesne notes that the Commission has previously ruled on the approval requirements associated with a corporate conversion.  In Joint Application of Frontier Communications, et al, Order at 3, entered October 16, 2003, at Docket                    No. A-310400F004, the Commission approved the conversion of the Frontier Utilities from Pennsylvania business corporations to Pennsylvania LLCs.[footnoteRef:3]  The Commission concluded as follows: [3:  The Applicant states that prior to the adoption of the ETL, it was necessary to merge a Pennsylvania business corporation into a Pennsylvania LLC to accomplish the conversion.] 

In the past we have interpreted a utility’s change in its type of business entity to constitute the entry into public service by the new entity and the abandonment of service by the former entity, and we have assigned a new utility code to the successor utility.  With the instant changes by the Frontier Utilities, we find that a more streamlined approach to granting the authority necessary pursuant to Chapter 11 of the Code is in order.  If a new business entity will indeed be the successor to a utility in good standing, succeeding to all rights and responsibilities of the incumbent utility, and if all the resources—technical, managerial and financial—of the incumbent utility will be at the disposal of the new business entity, then we can grant the appropriate authority forthwith, and the existing utility code will apply to the successor utility.  It will not be necessary for the successor utility to demonstrate fitness to provide service, as for all practical purposes the entities are one and the same.  Moreover, since there will be no change in control of the utility services nor any change in the resources available to the incumbent and successor utilities, it will not be necessary to demonstrate an affirmative public benefit or the promise thereof pursuant to City of York as is normally required for acquisitions and changes in control of a utility.

Duquesne also cites the Application of Qwest Communications Corporation for approval of a conversion to a LLC.  In this instance, a Delaware corporation was converted to a Delaware LLC in a similar manner to what is now permitted in Pennsylvania under the ETL.  Again, the Commission took a streamlined approach and allowed the converted business entity to retain the utility code.

As was the case when the five Frontier Communication ILECs changed from business corporations to limited liability companies, the Commission will take a streamlined approach and not require formal entry into public service by the current business corporation to a limited liability company.  Since management control of the Applicant will not be changing, 
and the newly created entity will continue to provide the same services pursuant to the same tariffs, the Commission will not 
require the existing utility code to change, but will continue its use by the successor utility.

Application of Qwest Communications Corporation for Approval of the Conversion to an LLC, Order, Docket No. A-2008-2072842 (entered Dec. 9, 2008), 2008 Pa. PUC LEXIS 998, 3-4.

Duquesne notes that while the Commission approved both the Frontier and Quest applications as “necessary or proper for the service, accommodation and convenience of the public,” the Commission did not require the applicants to meet either the standards for approval of a transfer of property under section 1102(a)(3) of the Public Utility Code, 66 Pa. C.S. § 1102 (a)(3), or issue a certificate of public convenience.
 
Section 1102 of the Public Utility Code, inter alia, requires Commission approval for a public utility to transfer any tangible or intangible property used or useful in the public service.  As the ETL provides that a conversion does not constitute a transfer of property, there is no requirement to meet the standards under Chapter 11 of the Public Utility Code.  Since Chapter 11 considerations do not exist, it will be unnecessary to demonstrate an affirmative public benefit or promise thereof pursuant to City of York.

However, transactions under the ETL may still require Commission approval.  The ETL provides information regarding regulatory conditions and required notices and approvals:
If the law of this Commonwealth other than this chapter requires notice to or the approval of a governmental agency or officer of the Commonwealth in connection with the participation under an organic law that is not part of this title by a domestic or foreign association in a transaction which is a form of transaction authorized by this chapter, the notice must be given or the approval obtained by the association before it may participate in any form of transaction under this chapter.

15 Pa. C.S. § 314 (a)

	As the ETL simply allows an association to perform a conversion with no transfer of property, it does not appear that any approval for this application would be required under the Pa. Code or Public Utility Code.  Only under Section 314 of the ETL is approval required.  Thus, the Commission must determine that approval of the application is necessary or proper for the service, accommodation, convenience, or safety of the public.

	Duquesne has provided two primary benefits of the transaction.  Duquesne has stated that converting all of DLH’s subsidiaries to LLCs will allow DLH to complete the Restructuring without triggering a potential tax liability.  Additionally, the non-regulated subsidiaries of Duquesne will be distributed to DLH, thereby avoiding any current or future tax liability.  

Duquesne has further stated that there will be no change to management or ownership.  Duquesne will also continue to issue debt directly to the public and obtain a standalone rating at the utility.  Additionally, since Duquesne will be making an election with the IRS to continue as a taxable entity and continue to file a separate return with Revenue, Duquesne will not act as a pass-through taxable entity and will retain a tax structure more similar to a corporation.
	
	The ETL has provided a simplified structure for converting associations in Pennsylvania.  Although there are differences between a corporation and a LLC, it does not appear that the operation of Duquesne as a regulated utility will be affected.  The mitigation of tax liability related to the completion of the Restructuring provides a compelling reason to approve the conversion.

The Commission has determined that Duquesne is current with their annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against the Applicant.

Having reviewed the instant application, we conclude that the proposed conversion of Duquesne Light Company to a limited liability company is necessary or proper for the service, accommodation, convenience, or safety of the public, and that the application should be approved; THEREFORE,

IT IS ORDERED:

1. That the Commission shall approve the application of Duquesne Light Company.  

2. That the Applicant will file a notice upon completion of the conversion to a limited liability company.  If the Applicant determines that the conversion will not take place, then they shall promptly so notify this Commission. 

3. That upon submission of the notices required under Ordering Paragraph No. 2 above, the case be marked closed.  
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							BY THE COMMISSION,

	
							Rosemary Chiavetta
							Secretary
(SEAL)

ORDER ADOPTED:  August 31, 2017
ORDER ENTERED:  August 31, 2017
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