BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission		:		R-2017-2598203
							:		C-2017-2614985
	v.						:		C-2017-2615248
							:		C-2017-2614724
Columbia Water Company				:



ORDER GRANTING
JOINT MOTION FOR PROTECTIVE ORDER


On June 27, 2017, Columbia Water Company, Utility Code 210540, filed Supplement No. 86 To Tariff - Water Pa. P.U.C. No. 7 to become effective August 29, 2017.  The subject tariff will increase Columbia Water Company’s total annual operating revenues by approximately $923,668, or 17.80%, above the level of pro forma revenues for the future test year ending December 31, 2017.  The subject tariff also consolidates Columbia Water Company’s two divisions, the Columbia and Marietta Divisions, into one division, and makes other changes to existing rules and regulations.

On July 19, 2017, the Office of Consumer Advocate (OCA) filed a Formal Complaint at Docket No. C-2017-2614985 and the Office of Small Business Advocate (OSBA) filed a Formal Complaint at Docket No. C-2017-2615248.  Another formal complaint was also filed by a Columbia customer at Docket No. C-2017-2614724.  

Pursuant to the Public Utility Code, 66 Pa. C.S. § 1308(d), the tariff filings were suspended by Commission Order dated August 3, 2017, unless permitted by Commission Order to become effective at an earlier date.  In the Order, the Commission concluded that investigation and analysis of the proposed tariff filings and the supporting data indicated that the proposed changes in rates, rules, and regulations may be unlawful, unjust, unreasonable, and contrary to public interest.  Accordingly, the Commission ordered that this matter be assigned to the Office of Administrative Law Judge for the prompt scheduling of such hearings as may be necessary in order to issue a Recommended Decision to the Commission, giving consideration to the reasonableness of the Respondents’ existing rates, rules, and regulations.

By Notice dated August 4, 2017, the Office of Administrative Law Judge scheduled an Initial Prehearing Conference for Friday, August 25, 2017, at 2:00 p.m. in Hearing Room 2 of the Commonwealth Keystone Building, 400 North Street, Harrisburg, PA 17120 before Administrative Law Judges Joel H. Cheskis and Andrew M. Calvelli as the Presiding Officers in this proceeding. 

The Prehearing Conference was held as scheduled, with the OCA, OSBA, the Commission’s Bureau of Investigation and Enforcement (I&E) and Columbia Water appearing through their legal counsel.  Columbia Water’s rate filing and the associated complaints were formally consolidated for purposes of hearing and decision, and a procedural schedule was agreed upon as memorialized in a Scheduling Order served by the Presiding Officers on August 28, 2107.

Also during the Prehearing Conference, a discussion was held regarding the need for a Protective Order.  Although the parties did not believe there was such a need at this point in the proceeding, the Presiding Officers were of the opinion that the parties should file a formal motion for a protective order in this matter, and directed the parties to file the motion.

The parties filed a Joint Motion for Protective Order (Joint Motion) on September 6, 2017, with Columbia Water, I&E, OCA and OSBA as the signatories to the Joint Motion.  In the Joint Motion, the parties agreed on the following factual and legal points (Paragraph Numbers are retained as they appear in the Joint Motion):

3.	On or about July 31, 2017, the Parties entered into a Protective Agreement designed to protect against non-authorized disclosure of Confidential and Highly Confidential material.

5.	The Parties to this proceeding have engaged in substantial formal and informal discovery, parts of which contain confidential information subject to the Protective Agreement.
6.	Proprietary Information within the definition of 52 Pa. Code § 5.365 has been requested in discovery during the course of this proceeding.  Such information has been shared pursuant to the Protective Agreement between the parties to the case.  Some of this information may be included in the testimony of certain parties, which justifies the issuance of a Protective Order.  Treatment of such information as set forth in the attached proposed Protective Order is justified because unrestricted disclosure of this information would not be in the public interest.  These considerations constitute cause for the restrictions specified in 52 Pa. Code § 5.365 and in Administrative Law Judge or Commission Orders granting relief pursuant to the regulation.

7.	Under 52 Pa. Code §§ 5.362(a)(7) and 5.365, the Office of Administrative Law Judge or the Commission may issue a Protective Order to limit or prohibit disclosure of Proprietary Information where the potential harm to a participant would be substantial and outweighs the public's interest in having access to the Proprietary Information.  In applying this standard, relevant factors to be considered include:  the extent to which disclosure would cause unfair economic or competitive damage; the extent to which the information may already be known by others; and the potential value of such information to the participant and the participant's competitors and trade partners. 52 Pa. Code §§ 5.365(a)(1) - (3).

8.	The attached proposed Protective Order defines "Confidential" information in Paragraph 3 as "those materials which customarily are treated by that Party as sensitive or proprietary, which are not available to the public, and which, if disclosed freely, would subject that Party or its clients to risk of competitive disadvantage or other business injury."  The proposed Protective Order defines "Highly Confidential" information as “materials that are of such a commercially sensitive nature among the parties or of such a private, personal nature that the producing party is able to justify a heightened level of confidential protection with respect to those materials.” Clearly, protecting this type of information from disclosure is appropriate.

9.	Limitation on the disclosure of Proprietary Information will not prejudice the rights of the participants, nor will such limitation frustrate the prompt and fair resolution of this proceeding.  The proposed Protective Order balances the interests of the Parties, the public, and the Commission.

10.	As noted previously, the Parties have entered into a Protective Agreement in this proceeding.  The Protective Order is substantially based upon the terms and conditions contained in the Protective Agreement, as modified slightly to clearly define Confidential and Highly Confidential material.  

11.	The attached proposed Protective Order will protect the Proprietary Information while allowing the Parties to use such information for purposes of the instant litigation.

The Commission’s Rules of Practice and Procedure permit the Commission to issue protective orders limiting the availability of certain proprietary or confidential information. 52 Pa. Code §§ 5.362 and 5.423.  The party seeking the protective order has the burden to establish that the potential harm to the party of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  Petition for Protective order of GTE North Inc., 1996 Pa PUC LEXIS 95, Docket No. G-00940402, Order (entered August 8, 1996); ITT Communications Services’ Petition for a Protective Order, 1991 Pa PUC LEXIS 193, Docket No. R-912017, Order (entered November 5, 1991).  If that burden is satisfied, the least restrictive means of limitation which will provide the necessary protection from disclosure will be applied.  52 Pa. Code § 5.423(a).

In considering whether to issue a protective order, the Commission, pursuant to Section 5.423(a), should consider the following factors:
[bookmark: 5.423.](1)  The extent to which the disclosure would cause unfair economic or competitive damage. 
(2)  The extent to which the information is known by others and used in similar activities. 
(3)  The worth or value of the information to the party and to the party’s competitors. 
(4)  The degree of difficulty and cost of developing the information. 
(5)  Other statutes or regulations dealing specifically with disclosure of the information. 

52 Pa. Code § 5.423(a).  The Commission’s regulations further provide detail regarding restrictions placed on the proprietary material, access to proprietary material by representatives of parties, special restrictions and the return of proprietary information at the conclusion of the proceeding.  52 Pa. Code §§ 5.423(c)-(f).

Section 5.423, however, must be balanced against Commission regulations that also provide that the Commission’s records, including the record of this proceeding, may be accessed by the public pursuant to 52 Pa. Code §§ 1.71-1.77.  In particular, Section 1.71 of the Commission’s regulations provides: “The Commission’s record maintenance system is intended to provide for the greatest degree of public access to Commission documents that is consistent with the exercise of the functions of the Commission under the act and other applicable laws.”  52 Pa. Code § 1.71.  In addition, the interests of keeping material proprietary or confidential must be viewed in light of the Pennsylvania Right to Know Law.  65 P.S. § 67.102.

In this case, the parties to the Joint Motion agree that proprietary information has been shared during the course of discovery in this matter.  The parties also agree that unrestricted disclosure of such information would not be in the public interest.  The parties further agree that free disclosure of such information would subject the disclosing party or its clients to risk of competitive disadvantage or other business injury, and that protecting this type of information from disclosure is appropriate in this case.  Finally, we note that the Joint Motion is unopposed.

Given the above, the parties have demonstrated that the potential harm of providing the information would be substantial and the harm to the party if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  The parties have also demonstrated that the least restrictive means which will provide the necessary protection from disclosure will be applied.  The Joint Motion for Protective Order balances the Commission regulations that provide that Commission records may be accessed by the public with the need to keep such information protected.  Finally, the record demonstrates that the Joint Motion is unopposed.  Therefore, the Joint Motion for Protective Order will be granted.




ORDER


THEREFORE,

IT IS ORDERED:

1. That a Protective order is hereby granted with respect to all materials and information identified in Paragraphs 2, 3 and 4 below, which have been or will be filed with the Commission, produced in discovery, or otherwise presented during the above-captioned proceeding and all proceedings consolidated therewith.  All persons previously or hereafter granted access to the materials and information identified in Ordering Paragraphs 2, 3, and 4 of this Protective Order shall use and disclose such information only in accordance with this Protective Order.

2. That the materials or information subject to this Protective Order includes all filings, testimony and exhibits filed by various witnesses and parties that contains Proprietary Information.  To the extent any additional Proprietary Information is filed with the Commission or presented in this proceeding, such information shall also be subject to this Protective Order.

3. That “Confidential” materials are those materials which customarily are treated by that party as sensitive or proprietary, which are not available to the public, and which, if disclosed freely, would subject that party or its clients to risk of competitive disadvantage or other business injury.  “Highly Confidential” materials are those materials that are of such a commercially sensitive nature among the parties or of such a private, personal nature that the producing party is able to justify a heightened level of confidential protection with respect to those materials.  Together, these materials will be referred to as “Proprietary Information” for the purposes of this Protective Order. 

4. That the information subject to this Protective Order is all correspondence, documents, data, information, studies, methodologies and other materials, furnished in this proceeding, which are proprietary or confidential in nature and which are so designated by being marked “CONFIDENTIAL.”  Such materials will be referred to below as “Proprietary Information.” “Requesting Party” shall mean a Party that either requests or receives Proprietary Information, and “Producing Party” shall mean the Party that produces or otherwise supplies Proprietary Information to another Party. 

5. That Proprietary Information shall be made available to counsel for Requesting Parties subject to the terms of this Protective Order.  Such counsel shall use or disclose the Proprietary Information only for purposes of participating in this proceeding.  Counsel for Requesting Parties shall not disclose Proprietary Information to anyone other than counsel for the Parties, except that, to the extent required for participation in this proceeding, counsel for a Requesting Party may disclose Proprietary Information to the Requesting Party’s independent expert(s) subject to the terms of this Protective Order and provided that if an attorney qualified as a Reviewing Representative has executed such a certificate, the in-house analysts, paralegals, secretarial and clerical personnel under the attorney’s instruction, supervision or control need not do so but shall be made aware that such information is not for public disclosure except under the terms in the Protective Order.  Additionally, counsel for the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, and the Office of Small Business Advocate may share Proprietary Information with the I&E Director, the Consumer Advocate, and the Small Business Advocate, respectively, without obtaining a Non-Disclosure Certificate from these individuals, provided, however, that these individuals otherwise abides by the terms of this Protective Order.  Nothing in this Protective Order shall be deemed to restrict the right of the original Producing Party to disclose or use its own Proprietary Information.

6. That, prior to disclosing Proprietary Information to an independent expert as provided in paragraph 5, a Requesting Party shall deliver a copy of this Protective Order to the expert and obtain from the expert a written acknowledgment of the terms of the Protective Order in the form of Appendix A attached hereto.  Each party shall promptly notify the other parties of the identity of all persons provided access to Proprietary Information pursuant to this paragraph and paragraph 5.

7. That the Producing Party shall designate information or documents as constituting or containing Proprietary Information by marking the documents “CONFIDENTIAL.”  Where only part of data compilations or multi-page documents constitutes or contains Proprietary Information, the Producing Party, insofar as reasonably practicable, shall designate as “CONFIDENTIAL” only the specific data, passages or pages of documents which constitute or contain Proprietary Information.  One permissible means of designating portions of a document to be Proprietary Information shall be to mark the first page of the document and on each page thereof containing Proprietary Information with the word “CONFIDENTIAL” in bold, capital letters.

8. The Parties will consider and treat the Proprietary Information as within the exemptions from disclosure provided in the Right to Know Law, Act of February 14, 2008, P.L. 6, 65 P.S. §§ 67.101-67.3104, until such time as the information is found to be non-proprietary.

9. That any public reference to Proprietary Information by a Party or its independent expert(s) shall be to the title or exhibit reference in sufficient detail to permit persons with access to the Proprietary Information to understand fully the reference and not more.  The Proprietary Information shall remain a part of the record, to the extent admitted, for all purposes of administrative or judicial review.

10. That the part of any record in this proceeding containing Proprietary Information, including but not limited to all exhibits, writings, direct testimony, cross-examination, argument and responses to discovery, including any reference thereto as mentioned in paragraph 9 above, shall be sealed for all purposes, including administrative and judicial review, unless such Proprietary Information is released from the restrictions of this Protective Order, either through the agreement of the Parties or pursuant to an order of the Administrative Law Judge or the Commission.

11. The parties retain the right to require additional protection for Proprietary Information that it deems to be “Highly Confidential.”  To the extent that a Producing Party identifies any information or materials to be of a highly confidential nature, said Party will contact the Requesting Party to negotiate specific treatment for such materials.   However, such additional requirements shall not preclude counsel for a party from viewing any materials so designated.

12. Each Party shall retain the right to question or challenge the confidential or proprietary nature of Proprietary Information and to question or challenge the admissibility of Proprietary Information.  Nothing herein shall be construed to remove the right of a Party to present such question or challenge to the Administrative Law Judge or the Commission. If a Party challenges the designation of a document or information as “CONFIDENTIAL,” the Producing Party retains the burden of demonstrating that the designation is appropriate.

13. That Proprietary Information produced in this proceeding shall be made available to the Commission and its Staff.  For purposes of filing, to the extent that Proprietary Information is placed in the Commission’s report folders, such information shall be handled in accordance with routine Commission procedures inasmuch as the report folders are not subject to public disclosure.  To the extent that Proprietary Information is placed in the Commission’s testimony or document folders, such information shall be separately bound, conspicuously marked, and accompanied by a copy of this Protective Order.  Public inspection of Proprietary Information shall be permitted only in accordance with this Protective Order.

14. That within 30 days after a request by a Producing Party, the other party shall either destroy or return to the Producing Party all copies of all documents and other materials which contain any Proprietary Information.  In the event that the Requesting Party elects to destroy all copies of documents and other materials containing Proprietary Information instead of returning the copies of documents and other materials containing Proprietary Information to the Producing Party, the Requesting Party shall certify in writing to the Producing Party that the documents and other materials containing Proprietary Information have been destroyed.


Date:  September 8, 2017								
							Joel H. Cheskis
							Administrative Law Judge
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																				Andrew M. Calvelli
							Administrative Law Judge


APPENDIX A



Re:	Pennsylvania Public Utility Commission v. The Columbia Water Company; Docket No. R-2017-2598203




TO WHOM IT MAY CONCERN:
The undersigned is the independent expert of _______________________________.  The undersigned has read and understands the Protective Order, which deals with the treatment of Proprietary Information.  The undersigned agrees to be bound by, and comply with, the terms and conditions of said Protective Order.

						___________________________________
						NAME

						___________________________________
						ADDRESS

						___________________________________
						EMPLOYER

Dated:  _______________
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THOMAS J SNISCAK ESQUIRE
CHRISTOPHER M ARFAA ESQUIRE 
WILLIAM E. LEHMAN ESQUIRE
HAWKE MCKEON AND SNISCAK LLP
100 NORTH TENTH STREET
HARRISBURG PA  17101
Accepts E-Service
(For Columbia Water Company)

*CHRISTINE M HOOVER ESQUIRE
*HARRISON W BREITMAN ESQUIRE
KRISTINE E MARSILIO ESQUIRE
OFFICE OF CONSUMER ADVOCATE
555 WALNUT STREET 5TH FLOOR
HARRISBURG PA  17101
*Accepts E-Service
(For Office Of Consumer Advocate)
C-2017-2614985

DANIEL G ASMUS ESQUIRE 
OFFICE OF SMALL BUSINESS ADVOCATE
300 NORTH 2ND STREET SUITE 202
HARRISBURG PA  17101
(For OSBA)
C-2017-2615248

ERIKA MCLAIN ESQUIRE
SCOTT B GRANGER ESQUIRE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
BUREAU OF INVESTIGATION & ENFORCEMENT
PO BOX 3265
HARRISBURG PA  17105-3265
717.783.6170
Accepts E-Service
(For Bureau Of Investigation & Enforcement)



DONNA HESS
339 EAST WALNUT STREET
MARIETTA PA  17547
717.346.0359
C-2017-261472

VINCENT E COLLIER III
3287 HORIZON DRIVE
LANCASTER PA  17601
717.285.7415
C-2017-2620842

SANDRA SHAUB
3282 HORIZON DRIVE
LANCASTER PA  17601
717.419.0598
C-2017-2622123
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