BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of the York Railway Company		:
to determine fair and reasonable maintenance	:
responsibilities for the warning devices at the	:	
Broadway Street crossings (DOT 540 847 W 	:		A-00123148
and DOT 832 109 N) where York Railway		:
Company and CSX Transportation cross said 	:
roadway in the Borough of Hanover, York 		:
County, Pa.						:
 							:
Application of CSX Transportation, Inc.		:
for approval to abolish the public crossing		:
(DOT #540847W) where Broadway Street		:	
crosses, at grade, a single track of York 		:		A-2016-2581908
Railway Company in the Borough of Hanover, 	:
York County						:



ORDER CONSOLIDATING PROCEEDINGS


On September 27, 2006, York Railway Company (York) filed an application with the Pennsylvania Public Utility Commission (Commission).  York’s application requested that the Commission evaluate and make a fair determination concerning railroad signal maintenance at the at-grade crossings where the facilities of York and CSX Transportation, Inc. (CSX) cross Broadway Street in the Borough of Hanover, York County.

York’s application asserts that York is responsible for 100% of the grade crossing signal maintenance for CSX’s facilities.  According to York’s application, CSX’s trains use the crossing more frequently than York’s.  York’s application requests that the Commission order a more equitable allocation of maintenance responsibilities. 

On December 29, 2016, CSX filed an application with the Commission.  CSX’s application requests that the Commission abolish York’s crossing. 

CSX’s application asserts that York has taken its crossing out of service by removing a rail and disabling its signals.  Since York disabled its signals, CSX has instituted stop and flag procedures for trains using its crossing.  According to CSX’s application, it has received numerous complaints concerning children handling the fusees after the stop and flag procedure is completed.

In order to resolve the issues at these crossings, CSX’s application requests that the Commission order York to abolish its crossing by removing its rails.  CSX’s application states that after York removes its rails, CSX will reposition its signal mast and assume maintenance responsibilities for the signals.

By notice dated June 14, 2017, the Commission scheduled a telephonic prehearing conference for York’s application on September 7, 2017 and assigned the case to me.  

By notice dated June 29, 2017, the Commission rescheduled the telephonic prehearing conference for York’s application to September 12, 2017.  I issued a prehearing conference order dated July 5, 2017, setting forth the procedural matters to be addressed at the telephonic prehearing conference.

On July 24, 2017 CSX filed a motion to consolidate the two applications, pursuant to 52 Pa.Code § 5.81(a).  The motion alleges that the two applications involve common issues of law and fact.  The motion requests that the Commission enter an order consolidating the two applications.

As of the date of this order, none of the parties to either proceeding has filed an answer to CSX’s motion to consolidate.  At the September 12, 2017 prehearing conference, none of the parties present objected to CSX’s motion.  The motion to consolidate is ready for decision.  For the reasons set forth below, I will grant the motion.

The Commission’s regulations pertaining to consolidation appear at 52 Pa. Code § 5.81, and state in relevant part:
§ 5.81. Consolidation.
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(a) The Commission or presiding officer, with or without motion, may order proceedings involving a common question of law or fact to be consolidated. The Commission or presiding officer may make orders concerning the conduct of the proceeding as may avoid unnecessary costs or delay.

Whether to consolidate cases is left to the sound discretion of the Commission or the presiding officer.

The Commission or presiding officer have consolidated cases for adjudication; Re: Middletown Taxi Company, 50 Pa. PUC 263 (1976), for hearing; City of York v. York Telephone and Telegraph Co., 43 Pa. PUC 240 (1967), and for briefing; Clepper Farms, Inc. v. Grantham Water Co., 41 Pa. PUC 749 (1965).  The Commission or presiding officer have also refused to consolidate cases for any purpose.  Dopp v. Williamsburg Borough Dept. of Water and Sewer, 59 Pa. PUC 25 (1984).

In deciding whether to consolidate certain cases, the Commission or presiding officer must first determine that the proceedings involve a common question of law or fact.  In such cases as Application of Philadelphia Electric Co., 43 Pa. PUC 781 (1968), Pa. Pub. Util. Comm’n v. Bell Telephone Co. of Pennsylvania, 46 Pa. PUC 568 (1973) and Pa. Pub. Util. Comm’n v. Butler Twp. Water Co., 52 Pa. PUC 442 (1978), as well as those cited above, the Commission has established that the Commission or presiding officer should evaluate considerations in addition to the presence of common questions of law or fact in ruling on a motion to consolidate.  These other considerations include:

1.	Will the presence of additional issues cloud a determination of the common issues?

2.	Will consolidation result in reduced costs of litigation and decision-making for the parties and the Commission?

3.	Do issues in one proceeding go to the heart of an issue in the other proceeding?

4.	Will consolidation unduly protract the hearing, or produce a disorderly and unwieldy record?

5.	Will different statutory and legal issues be involved?

6.	Does the party with the burden of proof differ in the proceedings?

7.	Will consolidation unduly delay the resolution of one the proceedings?

8.	Will supporting data in both proceedings be repetitive?

No single consideration or group of considerations or the presence of a common question of law or fact is dispositive in determining whether to consolidate proceedings.  Rather, the Commission or presiding officer must evaluate these considerations and balance those favoring versus those disfavoring consolidating the proceedings.

After reviewing these considerations, I conclude that consolidating the two applications here is appropriate.  Consolidating these two applications will reduce the costs of litigating the proceedings for the parties and the Commission.  Consolidating these applications will eliminate the need to present the same facts and legal arguments in two separate proceedings.  The common facts between the two applications involve maintenance responsibilities for the same crossings.  The common question of law is how the Commission should allocate maintenance responsibilities for the crossings.  Consolidation of the two applications will not delay the resolution of either application.  For all of these reasons, consolidating these applications for hearing and decision is warranted.  I will issue the following order.

ORDER


THEREFORE,
	
IT IS ORDERED:


1.	That the motion of CSX Transportation, Inc. to consolidate its application at A-2016-2581908 with the application of York Railway Company at A-00123148, pursuant to 52 Pa.Code § 5.81(a), is granted.
2.	 That the application of CSX Transportation, Inc. at A-2016-2581908  and the application of York Railway Company at A-00123148 are consolidated for purposes of hearing and decision, pursuant to 52 Pa. Code §5.81.


Date:	September 13, 2017	_______________________
		David A. Salapa
		Administrative Law Judge


5
A-00123148 - APPLICATION OF THE YORK RAILWAY COMPANY TO DETERMINE FAIR AND REASONABLE MAINTENANCE RESPONSIBILITIES FOR THE WARNING DEVICES AT THE BROADWAY STREET CROSSINGS (DOT 540 847 W AND DOT 832 109 N) WHERE YORK RAILWAY COMPANY AND CSX TRANSPORTATION CROSS SAID ROADWAY IN THE BOROUGH OF HANOVER, YORK COUNTY, PA.
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