BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Matt Johnston						:
							:
	v.						:		C-2017-2611261
							:
West Penn Power Company				:



ORDER DENYING PRELIMINARY OBJECTIONS


On June 15, 2017, Matt Johnston (Complainant), pro se filed a formal Complaint (Complaint) against West Penn Power Company (West Penn), (Respondent), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2017-2611261.

Complainant seeks monetary damages resulting from Respondent replacing its transformer at 10:30 p.m. on March 15, 2017, causing a power surge to Complainant’s service property damaging Complainant’s power garage doors and blender.    Complainant is seeking reimbursement for his loss in property and wants West Penn to “accept responsibility.”  

On July 13, 2017, Respondent timely filed and served an Answer and New Matter (Answer) and Preliminary Objections.  The Answer admitted and denied various material facts averred in the Complaint.  Respondent denies responsibility for damages to Complainant’s personal property at the service location and claims a high windstorm caused interruptions of Complainant’s electric service as well as abnormal voltage conditions.  

In accordance with the Commission’s Rules of Administrative Practice and Procedure, Complainant’s answer to West Penn’s New Matter is past due.  52 Pa.Code §§1.12(a), 1.56(a)(1) and (b), 5.101(d).  To date, no Answer has been received by the Commission.  West Penn’s Preliminary Objections are ripe for a decision.

DISCUSSION

		Preliminary objections are appropriate under Commission regulations.  52 Pa. Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).    

Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.

(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) 	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) 	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) 	Insufficient specificity of a pleading.

(4) 	Legal insufficiency of a pleading.

(5) 	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) 	Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding

* * * 
52 Pa. Code § 5.101(a).

		When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.”  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission’s regulations provide in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds 			relied upon, the standing of the party and shall be limited to 		the following:
	
(1) 	A motion questioning the jurisdiction of the 					Commission.

	(3)	Insufficient specificity of a pleading.

(4)	Legal insufficiency of a pleading.

52 Pa.Code § 5.101(a)(1);(3) and (4).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

Compensatory Damages Claim

To the extent that Complainant is seeking compensatory damages because it incurred expenses when a power surge damaged the garage door openers and blender, this Commission lacks jurisdiction to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).  

Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, we have only the powers and authority granted to us by the General Assembly in the Public Utility Code which does not grant the Commission authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  

However, Respondent’s proper preliminary objection to a deficient request for relief is a motion to strike under 52 Pa. Code § 5.101(a)(2).  The correct preliminary objection in this situation is a motion to strike the requested relief as impertinent matter.  A prayer for damages which are not legally recoverable in the cause of action pleaded is “impertinent matter” in the sense that it is irrelevant to the cause of action.  See, Legion Ins. Co. v. Doeff, 2001 Phila. Ct. Com. Pl. LEXIS 97 (2001).  A preliminary objection in the nature of a motion to strike off impertinent matter is the appropriate means to challenge an erroneous prayer for damages.

Although the claim for damages must fail, the facts as averred in Complainant’s complaint do raise an issue regarding West Penn’s service on the date in question and the Commission has jurisdiction over service disputes between utilities and customers.  66 Pa. C.S. §1501.  In determining whether to grant a preliminary objection, the Commission must limit itself to reviewing the information contained in the Complaint, which in this case, sets forth a service dispute.  

The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.

		West Penn is under statutory and regulatory obligations to perform the necessary maintenance, repair and replacements of its facilities to provide service of reasonable reliability and safety to all its customers pursuant to 66 Pa. C.S. § 1501 and 52 Pa. Code § 57.195.   

§ 1501. Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission.

66 Pa.C.S. § 1501.

		In order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer's complaint, to require any action by the utility.  West Penn Power Co. v. Pa. Pub. Util. Comm'n, 478 A.2d 947 at 949 (Pa. Cmwlth. 1984).  The statutory definition of "service" is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Publ. Util. Comm'n, 654 A.2d 72 (Pa. Cmwlth. 1995).

“Service” can include many factors.

"Service."  Used in its broadest and most inclusive sense, includes any and all acts done, rendered, or performed, and any and all things furnished or supplied, and any and all facilities used, furnished, or supplied by public utilities, or contract carriers by motor vehicle, in the performance of their duties under this part to their patrons, employees, other public utilities, and the public, as well as the interchange of facilities between two or more of them . . . 

66 Pa. C.S.A. 102.

Inadequate service may be found where the Commission’s regulations have been violated.  The complaint avers that actions of West Penn employees replacing its transformer on March 15, 2017, caused a power surge, which damaged Complainant’s personal property at the service location.  This is sufficient to raise an issue as to whether the service was reasonable and reliable.  Thus, the complaint is legally sufficient. 
If Complainant’s allegations are proven by a preponderance of evidence at a hearing, they may well constitute a violation of the provisions of Section 1501 of the Public Utility Code, 66 Pa. C.S. § 101 et seq.; rendering less than adequate service.  Honey Brook Water Co. v. Pa. Public Utility Commission, 167 Pa.Cmwlth. 140, 647 A.2d 653 (1994), app. Denied, 540 Pa. 587, 655 A.2d 518 (1995).  Respondent may ultimately face a civil penalty if Complainant bears its burden of proving inadequate service.  However, Complainant cannot recover compensatory damages at this administrative agency.  Requests for compensatory damage should be made before a Court of Common Pleas or a district magistrate.

Under the Commission-approved pleading standards applied to pro se complainants, the instant Complaint is sufficient to set forth a claim upon which the Commission can grant relief even though that relief may not be compensatory damages.  This is all that is necessary to survive a demurrer.

		West Penn sets forth affirmative defenses in the utility’s New Matter, 52 Pa. Code § 5.62(b), but West Penn cannot rely upon an affirmative defense as support for its Preliminary Objection, and neither can the Commission.  This reliance is not consistent with the Commission’s Rules of Procedure.  52 Pa. Code §§ 5.101, 5.102.  While the ultimate determination of facts will guide the outcome of the case, a factual dispute will prevent the grant of preliminary objections since any doubt must be assumed in favor of the non-moving party.

		Accordingly, the Preliminary Objections shall be denied and the matter set for hearing.

		Complainant is cautioned that the West Penn Preliminary Objection is being denied on purely procedural grounds and does not, in any way, give credence to either the substance of his Complaint or to the likelihood of his success on the merits.  

		The Complainant carries the burden of showing that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Marqulies, 70 A.2d 854 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).

		In addition, the offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.  

		Complainant is responsible for proving that the utility has acted improperly, for providing the evidence, in the form of documents, testimony or photographs necessary to support that finding, and that the Commission has the jurisdiction to provide the remedy.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by West Penn Power Company in the case captioned Matt Johnston v. West Penn Power Company, PUC Docket No. C-2017-2611261, are denied.

		2.	That Complainant’s request for compensatory damages is stricken.

		3.	That this case shall be scheduled for a hearing.

		
Date:  September 15, 2017 				______________________________
							Elizabeth Barnes
[bookmark: _GoBack]							Administrative Law Judge
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