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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Henry Berdine						:													:
	v.						: 		C-2017-2614954
							:
West Penn Power Company				:



ORDER GRANTING IN PART AND DENYING IN PART
PRELIMINARY OBJECTIONS


HISTORY OF THE PROCEEDING


On July 7, 2012, Henry Berdine (Complainant), filed a Formal Complaint (Complaint) against West Penn Power Company (West Penn), with the Pennsylvania Public Utility Commission (Commission) at Docket No. C-2017-2614954.  In his complaint, Mr. Berdine alleged having experienced a number of power outages in the February through June 2017 time frame.  He requests that West Penn remove vines from his transformer and that his power remain on.  He further requests that West Penn pay for his “up station,” which cost $2,389.38.   

On August 8, 2017, West Penn filed an Answer, New Matter and Preliminary Objections to Mr. Berdine’s Complaint.  In its Answer, West Penn admitted that the Complainant’s service was interrupted six times in 2017.  It averred that these interruptions were caused by factors beyond its control, and that service was restored promptly in each instance.  West Penn averred that it has at all relevant times provided reasonable service to Mr. Berdine.  In its New Matter, West Penn averred that the Commission does not have the authority to order a public utility to pay monetary damages to a customer and, accordingly, asks that this request be denied.  It further requests that this matter be referred to the Commission’s Mediation Unit.  In its Preliminary Objections, to which a notice to plead was attached, West Penn again argues that the Commission is without jurisdiction to order the payment of monetary damages and asks that this request for relief be denied in its entirety.  Mr. Berdine did not file an Answer to either West Penn’s New Matter or Preliminary Objections.  West Penn’s Preliminary Objections are ready for a decision.

DISCUSSION

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission’s regulations provide, in pertinent part:

	(a)	A preliminary motion is available to participants.  The 			preliminary motion shall state specifically the grounds relied upon, 		the standing of the party and shall be limited to the following:
	
(1) 	A motion questioning the jurisdiction of the 					Commission.

52 Pa.Code § 5.101(a)(1).

The Commission must act within, and cannot exceed its jurisdiction.  City of Pittsburgh v. PUC, 157 Pa. Super 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602(1967).  This Commission has discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. §703(b)(, 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing  Lehigh Valley Power Comm. V. PUC, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. PUC, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).

Preliminary Objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa.PUC 24 (1988).

The Commission must view the complaint in the light most favorable to Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

To the extent that Complainant is seeking compensation for damage to his property allegedly caused by problems with West Penn’s facilities, this Commission lacks authority to award compensatory damages.  See Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  52 Pa. Code §5.101(a)(4).  Although this Commission has general jurisdiction over the rates and services of public utilities operating in Pennsylvania, it has only the powers and authority granted to it by the General Assembly in the Public Utility Code, which do not include the authority to award damages.  See In Re: Melograne, 812 A.2d 1164 (Pa. 2002); Terminato v. Pa. National Insurance Company, 645 A. 2d 1287 (Pa. 1994).  Therefore, the Preliminary Objections shall be granted in part.  Specifically, the claim for compensatory damages shall be stricken as impertinent matter.  The remaining allegations in the Complaint will remain at issue in this proceeding.

Having reviewed the allegations in the Complaint and West Penn’s Answer in response to those allegations, and in light of West Penn’s request that the matter be referred to the Commission’s Mediation Unit, I will transfer this matter to the Mediation Unit for further review under the Commission’s mediation procedures and encourage the parties to work cooperatively with each other and the mediation unit to attempt to resolve Mr. Berdine’s complaint on an informal basis.  In the event mediation is unsuccessful in resolving Mr. Berdin’s Complaint, an evidentiary hearing will be scheduled.

ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Preliminary Objections of West Penn Power Company to the Formal Complaint of Henry Berdine at Docket No. C-2017-2614954 are hereby granted in part and denied in part.

2.	That the request for relief in the form of monetary damages as set forth in the Formal Complaint of Henry Berdine at Docket No. C-2017-2614954 is stricken.  

3.	That the Formal Complaint filed by Henry Berdine against West Penn Power Company at Docket Number C-2017-2614954 be referred to the Commission’s Mediation Unit.  

		
Date:  September 18, 2017				____________________________
							Steven K. Haas
							Administrative Law Judge
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