BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation and Enforcement		:
							:							v.						:		C-2015-2511928		
							:
PECO Energy Company				:



PREHEARING ORDER #3

		On November 4, 2015, the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement (I&E), filed a formal Complaint against PECO Energy Company (PECO or Respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, I&E alleged that PECO had violated the Pennsylvania Public Utility Code, Commission regulations, and the Code of Federal Regulations.  

		On December 21, 2015, PECO filed an Answer to the Complaint.

		By Hearing Notice dated February 2, 2017, an Initial Hearing was scheduled for March 18, 2017 at 10:00 a.m., and the matter was assigned to me.

		By Corrected Hearing Notice dated February 13, 2017, the Initial Hearing was changed to an Initial Call-in Telephonic Prehearing Conference.  The date and time remained unchanged.

		In accordance with a Prehearing Conference Order dated February 14, 2017, PECO and I&E each submitted prehearing memoranda to the presiding officer.  In its prehearing memo, I&E identified several witnesses that it intends to call in this proceeding.  Included in that witness list was Chris McLaren, whom I&E identified as a Transportation Specialist with the State Programs Division of the U.S. Department of Transportation’s (USDOT) Pipeline & Hazardous Materials Safety Administration (PHMSA).

		A call-in telephonic prehearing conference was held on March 28, 2017.  Counsel for PECO and I&E participated in the prehearing conference.

		By Prehearing Order #1 dated April 11, 2017, I established the procedural schedule and the procedures applicable to this proceeding.  Pursuant to the procedural schedule agreed to by the parties and established in the Order, I&E’s prepared direct testimony was due by August 29, 2017.

		By Prehearing Order #2 dated April 19, 2017, I granted PECO’s request for a Protective Order.

		On August 4, 2017, PECO filed a Motion in Limine (Motion) with the Commission.  PECO filed its Motion to preclude I&E from submitting prepared direct testimony, as well as any subsequent testimony, from Mr. McLaren because he is prohibited from doing so under 49 C.F.R. §§ 9.3, 9.9(c).[footnoteRef:1]  PECO endorsed its Motion with a Notice to Plead.  I&E’s response was due on or before August 24, 2017. [1:  	Specifically, 49 C.F.R. § 9.9(c) provides:

	[a]n employee shall not testify as an expert or opinion witness with regard to any matter arising out of the employee’s official duties or the functions of the Department.  An employee who is asked questions that call for expert or opinion testimony shall decline to answer on the grounds that it is forbidden by this part.  Agency counsel shall advise the employee on how to proceed if the presiding officer directs the employee to provide expert or opinion testimony.] 


		On August 23, 2017, I&E filed its Answer to PECO’s Motion.  In the Answer, I&E provided a modified witness list which, inter alia, removed Mr. McLaren as an I&E witness.  I&E asserted that, given the modifications to its witness list, PECO’s Motion should be dismissed as moot.  

		A matter becomes moot when no further relief can be afforded.  Since I&E removed Mr. McLaren from its witness list, there is nothing further to be done.  Accordingly, PECO’s Motion in Limine is dismissed as moot.  

ORDER


		THEREFORE.

		IT IS ORDERED:

1. That the Motion in Limine filed by PECO Energy Company in the above captioned matter is dismissed as moot.  


Date:	September 21, 2017					___________________________
							Christopher P. Pell
							Deputy Chief Administrative Law Judge	


Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement v. PECO Energy Company
Docket Number C-2015-2511928 



SERVICE LIST


Heidi Wushinske, Esquire
Bureau of Investigation and Enforcement
Pennsylvania Public Utility Commission 
P.O. Box 3265
Harrisburg, PA   17105-3265

Romulo L. Diaz, Jr., Esquire
Jack R. Garfinkle, Esquire
Michael S. Swerling, Esquire
Assistant General Counsel
PECO Energy Company
2301 Market Street, S23-1
Philadelphia, PA   19103

Christopher A. Lewis, Esquire
Melanie S. Carter, Esquire
Naomi Zwillenberg, Esquire
Blank Rome LLP
130 N. 18th Street
One Logan Square
Philadelphia, PA  19103

[bookmark: _GoBack]
4

