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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Crescent Hotel Plymouth Meeting, L.P.		:
							:
	v.					:			C-2008-2068258
						:			C-2008-2068267
PECO Energy Company				:
Exelon Corporation and				:
UGI Energy Services, Inc				:



INTERIM ORDER GRANTING RESPONDENT 
PECO ENERGY COMPANY’S MOTION TO COMPEL RESPONSES 
TO DISCOVERY REQUEST SET I TO COMPLAINANT


BACKGROUND

		On August 28, 2017, 2016, PECO Energy Company (“PECO”) served its Set I Discovery on Complainant Crescent Hotel Plymouth Meeting, L.P. (“Crescent”).  As described in more detail below, PECO’s Set I Discovery is comprised of fourteen questions – thirteen of which identify specific statements in the Second Amended Complaint and ask Crescent to state the basis for the statement made in the Complaint, and to provide any documents that support the statement made in the Complaint.  On September 7, 2017, Crescent objected to all fourteen questions. 

		On September 8, 2017, PECO filed a Motion to Compel Discovery related to Set I of discovery served on Crescent.  PECO requested that the presiding officer issue an Order Compelling Crescent’s response to all fourteen questions in Set I Discovery.  On September 13, 2017, Crescent filed its Answer to PECO’s Motion to Compel.  Crescent specifically withdrew its objections to PECO’s Set I Discovery Questions 2, 4, 6, 8, 9, 10, 11 and 13.  

As explained in more detail below, PECO’s Motion to Compel Responses to Discovery Request Set I to Complainant, is granted.

DISCUSSION

		Section 5.321(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa.Code §5.321(c), specifically provides that “a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Discovery is permitted regardless of whether the information sought “relates to the claim or defense of the party seeking discovery or to the claim or defense of another party or participant.”  Id.  Information may be discoverable, even if it would be inadmissible at a hearing.  “It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”  Id.  Consistently, the Commission has allowed participants wide latitude in discovery matters.  Pa. Pub. Util. Comm’n v. The Peoples Natural Gas Company, 62 Pa. P.U.C. 56 (August 26, 1986); and Pa. Pub. Util. Comm’n v. Equitable Gas Company, 61 Pa. P.U.C. 468 (May 16, 1986).

		Regarding the limitation of scope of discovery and deposition, the Commission’s regulations provide:

Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness.

[bookmark: 5.361.]52 Pa.Code § 5.361.

		PECO provided in its Motion to Compel the interrogatories that are at issue in this matter.  PECO also provided Crescent’s responses/objections to the interrogatories.  Crescent indicated in its Answer to the Motion to Compel that it was withdrawing its objections to PECO’s Discovery Request, Set I, Questions 2, 4, 6, 8, 9, 10, 11 and 13.   Accordingly, I will address in this Interim Order the remaining interrogatories where there is an outstanding objection.

PECO Discovery Request I-1:

PECO’s 1st Discovery Request states:

l. Reference the Second Amended Complaint, ¶9, which states: "Crescent believes and therefore avers that prior to August 7, 2007, PECO entered into an agreement with Celeren whereby Celeren purchased the rights to supply and outsource utility services, including electricity, to end users such as Crescent."

a. Please state all facts or other grounds that form the basis for this belief;
b. Please provide all documents that support this belief or refer to facts underlying this belief.
c. Please state the terms and conditions of the noted agreement as Crescent believes them to be.

Crescent lodged the following objection:

Objection. This request is unduly burdensome and would cause unreasonable annoyance. The request seeks documents that have been requested of PECO and is, or should be, more easily obtained by PECO and should be in their possession. PECO did not respond to the discovery request within the time provided by the Pennsylvania Code and, as such, Crescent has not reviewed PECO responses and documents for sufficiency and completeness.




PECO Discovery Request I-3:

PECO’s 3nd Discovery Request states:

3. Reference the Second Amended Complaint, fl19, which states: "On or about July 14, 2008, Crescent received notice from PECO and Exelon that the payments for the electric service for the Building were delinquent" Please provide a copy of the notice referenced to herein.

	Crescent lodged the following objection:

Objection. This request is unduly burdensome and would cause unreasonable annoyance. The request seeks documents that have been requested of PECO and is, or should be, more easily obtained by PECO. PECO did not respond to the discovery request within the time provided by the Pennsylvania Code and, as such, Crescent has not reviewed PECO responses and documents for sufficiency and completeness.

PECO Discovery Request I-5:[footnoteRef:1] [1:   	In Crescent’s Answer to the Motion to Compel, Crescent indicates that it would withdraw the objections to this particular question, but in its conclusion requested that the objection to this question be sustained.  I will rule on this issue in this Order.  ] 


	PECO’s 5th Discovery Request states:

5. Reference the Second Amended Complaint, ¶21, which states: "At all times relevant herein, PECO and Exelon knew and understood that Celeren was responsible for remitting payment to PECO and Exelon for the electric service for the Building."

a. Please state all facts or other grounds that form the basis for this statement;
b. Please provide all documents that support this statement or refer to facts underlying this statement;
c. Please provide copies of all correspondence or emails in which Crescent informed PECO that Celeren would be responsible as Crescent's agent, billing agent, representative responsible for the remittance of payment, or in any other role.

	Crescent lodged the following objection:
Objection. This request seeks protected information that covered by the attorney/client privilege. Further, this request is overly broad. Lastly, the documents requested are equally available to the defendant. Therefore, it is believed that this request is made to simply burden the Complainant.

PECO Discovery Request I-7:

	PECO’s 7th Discovery Request states:

Reference the Second Amended Complaint, ¶28, which states in part that: "[D]uring the Delinquency Period, Celeren entered into forbearance, and/or payment agreements with PECO."

a. Please state all facts or other grounds that form the basis for this statement;
b. Please provide all documents that support this statement or refer to the facts underlying this statement.
c. Please state the terms and conditions of the noted forbearance agreement as Crescent believes them to be.

	Crescent lodged the following objection:

Objection. This request is unduly burdensome because PECO was a party to the alleged agreements. This request is again made in bad faith and meant only to burden Crescent in having to respond to requests for documents that PECO has or should have. The request seeks documents that have been requested of PECO and is, or should be, more easily obtained by PECO and/or in their possession. It is uncertain if PECO is attempting not to produce the requested documents by failing to respond to discovery and request them from Crescent, or what is its intent. As such, it is meant to delay discovery and this proceeding. PECO did not respond to the discovery request within the time provided by the Pennsylvania Code and, as such, Crescent has not reviewed PECO responses and documents for sufficiency and completeness. This request was made several days after Crescent propounded discovery upon PECO.

PECO Discovery Request I-12:[footnoteRef:2] [2:  	In Crescent’s Answer to the Motion to Compel, Crescent indicates that it would withdraw the objections to this particular question, but in its conclusion requested that the objection to this question be sustained.  I will rule on this issue in this Order.] 


	PECO’s 12th Discovery Request states:

12. Reference the Second Amended Complaint, fl83, which states: PECO/Exelon demanded and required Crescent to pay $125,000 to avoid a shut off of the electrical and gas service to the property." Please provide copies of all correspondence or emails setting forth the noted demand.

	Crescent lodged the following objection:  

Objection. This request is unduly burdensome because PECO was the originator/send of the referenced correspondence. Accordingly, it may be made in bad faith. Further, they are and/or should in possession of same or should have kept records pertaining to same in the normal course of their business let alone because it is the subject of litigation. This request is again meant only to burden Crescent in having to respond to requests for documents that PECO has or should have. As such, it is meant to delay discovery and this proceeding. Further, this request would cause unreasonable annoyance. The request seeks documents that have been requested of PECO and is or should be more easily obtained by PECO and should be in their possession.  PECO did not respond to the discovery request within the time provided by the Pennsylvania Code and, as such Crescent has not reviewed PECO responses and documents for sufficiency and completeness.

PECO Discovery Request I-14:

	PECO’s 14th Discovery Request states:

14. Please identify and produce all procedures and policies of Crescent with respect to its process for providing oversight of Celeren during the period in which it had a business relationship with Celeren. If such policy or procedure does not exist in written form, please provide a written summary of the unwritten process.

	Crescent lodged the following objection:

Objection: This request is not relevant to Crescent’s action before the PUC.
Crescent's correspondence, relationship, and procedures with respect to Celeren have absolutely no bearing on Crescent's claims against PECO. This request is made in bad faith because PECO's knowledge, correspondence, documents, and relationship are what is truly material. However, despite timely and proper requests for same.  PECO did not respond to the discovery request within the time provided by the Pennsylvania Code and, as such, Crescent has not reviewed PECO responses and documents for sufficiency and completeness. In addition, given the timeframe it is unduly burdensome of PECO to make such a request and PECO seeks only to unreasonably annoy Crescent since it is immaterial to PECO's defense.
In general, PECO argues that the discovery questions in Set I are to determine the basis for Crescent’s allegations in its Second Amended Complaint.  Specifically, there were several documents that Crescent indicated existed which established the basis of its belief in its Complaint.  PECO asserts that these documents do not exist or are not in its possession.  As such, PECO requests that Crescent provide documentation and/or state the basis for the allegations contained in the Second Amended Complaint.  PECO contends that it needs this information to prepare its case in this matter and establish its defense against the allegations in the Complaint.  PECO maintains that its discovery requests submitted to Crescent should not be unduly burdensome because Crescent should already have in its possession documentation and/or some other basis for its allegations in the Complaint because counsel for Crescent should have conducted “a reasonable inquiry” into the allegations of the Complaint.  PECO’s arguments are similar with respect to all of the unanswered questions.   

Generally, in its Answer to the Motion to Compel, Crescent indicates it objected to the discovery request from PECO because these documents should be in the possession of PECO.  Further, Crescent argues that the fact PECO has not been able to produce these documents in response to its own discovery request is concerning.  Crescent also asserts that the discovery requests from PECO are unduly burdensome because these documents should already be in the possession of PECO.  Crescent also maintains that the discovery requests from PECO are in bad faith because PECO has failed to produce any correspondence or e-mails in response to its discovery requests.  Further, Crescent argues that PECO is the originator of many of the documents requested and therefore, should be able to produce those documents.  Crescent makes similar argues to all of the questions which it continues to object.  

		In this matter, I agree with PECO.  PECO is entitled to engage in discovery to determine the basis for Crescent’s allegations in the Second Amended Complaint.  I do not believe that PECO’s discovery request is unduly burdensome because as the Complainant in this case, Crescent is required to conduct a reasonable inquiry into the allegations of the Complaint before it is filed.  PECO’s discovery questions, Set I, appear to be aligned with the allegations in the Complainant’s Second Amended Complaint and therefore, Complainant should have supporting documentation or information that further its Complaint.  PECO is entitled to this information to prepare its defense.  Moreover, Crescent has provided no basis for its concern that PECO is withholding evidence in this matter.  All parties should be proceeding with discovery in good faith and providing any information that is requested by the opposing party.  Accordingly, the PECO Energy Company’s Motion to Compel is granted.  The objections to the Discovery Request, Set I are overruled.  

THEREFORE,

IT IS ORDERED;

1. That the Motion to Compel Responses to Discovery Request to Complainant, Crescent Hotel Plymouth Meeting, L.P., Set I of PECO Energy Company is granted;

1. That Crescent Hotel Plymouth Meeting, L.P.’s objections to the Discovery Request to Complainant, Set I, are overruled; 

1. That Crescent Hotel Plymouth Meeting, L.P. is directed to provide responses to PECO Energy Company’s Discovery Request Directed to Complainant, Set I; and

1. That Crescent Hotel Plymouth Meeting, L.P. provide responses to PECO Energy Company Discovery Request to Complainant, Set I within ten days of the date of this Order on or before Monday, October 2, 2017.  


Date: September 22, 2017	___________________________________
		Marta Guhl
		Administrative Law Judge
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