BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Friedman Wagner-Dobler				:
							:
	v.						:		C‑2017-2593690
							:
Rasier-PA, LLC					:
d/b/a Uber						:



SECOND INTERIM ORDER
Denying Respondent’s Motion for
Entry of a Procedural Order 
Setting a Case Management Schedule

		On March 14, 2017, Friedman Wagner-Dobler (Complainant or Mr. Wagner-Dobler) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Rasier-PA, LLC, d/b/a Uber (Rasier or Uber) alleging Uber overcharged him for two identical rides on March 10, 2017 and March 13, 2017, and also on subsequent rides.  Mr. Wagner-Dobler requested a refund, in addition to an audit of his past trips, an audit of all Uber trips to all consumers in Pennsylvania, and that the Commission order Uber to correct its algorithms used to calculate the fares it charges.  

		On March 16, 2017, the Commission issued a Secretarial Letter to Rasier which notified Respondent that a formal complaint had been filed against it.  The Secretarial Letter was sent to Rasier by certified mail, return receipt requested, to 114 South 13th Street, Third Floor, Philadelphia, Pennsylvania 19107.  Service of the Secretarial Letter upon Rasier was certified by the United States Postal Service on March 20, 2017 at 1:48 p.m.

		On July 17, 2017, the Office of Administrative Law Judge (OALJ) issued a Call‑In Telephone Hearing Notice scheduling an initial telephonic hearing to be conducted on Monday, August 28, 2017 at 10:00 a.m.  On July 18, 2017, the presiding officer issued the Prehearing Order which, inter alia, informed the parties how to request a continuance in the proceedings.  

		On August 7, 2017, a Notice of Appearance was filed with the Secretary’s Bureau by Alan M. Seltzer, Esq., John F. Povilaitis, Esq., and Brian C. Wauhop, Esq. of Buchanon Ingersoll & Rooney, PC, on behalf of Respondent, Rasier.

On August 9, 2017, Rasier filed a letter asking for a continuance because Uber recently had engaged the law firm to represent it.  Counsel alleged more time was needed to investigate the complaint, engage in settlement negotiations with Complainant, and prepare for the hearing.  Rasier indicated Complainant agreed to continue the hearing.  Uber did not explain why it needed two more months in additional time when it had been over four months since Uber first learned of Complainant’s formal complaint filing.  Counsel indicated in its letter that granting a continuance was in the best interest of both parties because it would allow for the most efficient possible resolution.

On August 10, 2017, the presiding officer issued the First Interim Order which granted the request to continue the initial telephonic hearing, denied the request for two additional months, and ordered the initial telephonic hearing should be conducted during the week of September 24, 2017.  On August 11, 2017, the Office of Administrative Law Judge (OALJ) issued a Call-In Telephone Hearing Notice scheduling an initial telephonic hearing to be conducted on Thursday, September 28, 2017 at 10:00 a.m.  

On September 22, 2017, Respondent filed a Motion for Entry of a Procedural Order Setting a Case Management Schedule.  In its Motion, Respondent averred that as part of its attempt to resolve the dispute with Complainant, Rasier paid refunds to Complainant for his claims that Uber charged him excessive amounts for rides Uber provided on March 10, 2017 and March 13, 2017.  The Motion contends Complainant did not object to a previous request for a continuance but the Motion fails to indicate if Complainant specifically concurred with the request here.  
Rasier argues in its Motion that the remaining issues in the formal complaint may be resolved by preliminary motion on the grounds the Commission lacks jurisdiction over transportation network company charges under Act 164.  Rasier requests that the initial telephonic hearing scheduled for September 28, 2017 be converted into an initial prehearing conference.  As an alternative, Rasier asks that the initial telephonic hearing be cancelled and instead the presiding officer institute a procedural schedule.  Rasier, in its Motion, proposes the following procedural schedule:

October 6, 2017	Answer/Preliminary Motions of Raiser
October 26, 2017	Responses to Preliminary Motions
November 6, 2017	Discovery complete
November 22, 2017	Ruling on Preliminary Motions
December 8, 2017	Hearing Exhibits due
December 16, 2017 	Initial Hearing

		On the morning of September 25, 2017, the presiding officer received a response from Complainant via electronic mail.  Complainant’s response, entitled “Response to Respondent’s Motion of 22 September,” contends Act 164 of Chapter 57A17(a) requires a transportation network company to “disclose the fare or fare calculation method prior to a prearranged ride and shall provide an estimate for the cost of a trip upon request.”  Complainant contends Rasier has violated this requirement and that the Commission has jurisdiction over whether a transportation network company complies with the provisions of Act 164.

DISCUSSION

		When a formal complaint has been filed, due process requires that parties be afforded the opportunity to be heard, to present testimony and evidence and to conduct cross examination of witnesses.[footnoteRef:1]  Presiding officers are to liberally construe the regulations in order to secure the just, speedy and inexpensive determination of every action or proceeding before the Commission.[footnoteRef:2]  Accordingly, at any state of an action or proceeding the presiding officer may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  A presiding officer may conduct a prehearing conference and order the parties to appear if a prehearing conference would expedite the orderly conduct and disposition of the proceeding and serve the ends of justice and the public interest.[footnoteRef:3]   [1:  	See 66 Pa.C.S.A. § 332(c) and 52 Pa.Code § 5.432(a).  
]  [2:  	See 52 Pa.Code § 1.2(a).
]  [3:  	See 52 Pa. Code §5.222.
] 


Respondent alleges a procedural issue exists which can be resolved by preliminary motion.  Respondent contends the Commission lacks jurisdiction over transportation network company charges under Act 164.[footnoteRef:4]  Respondent contends that in order to ensure an orderly conduct and disposition of this proceeding, the presiding officer must either convert the initial telephonic hearing into a prehearing conference, or establish a procedural litigation schedule that pushes the date of the hearing from Thursday, September 28, 2017 to Saturday, December 16, 2017.   [4:  	It should be noted Respondent does not provide a citation or the proper name for Act 164.  The Motion also does not provide the applicable language from Act 164 which, in Respondent’s contention, clearly shows that the Commission lacks jurisdiction over transportation network company charges.  ] 


Complainant’s response, sent via electronic mail on the morning of September 25, 2017, appears to indicate Complainant has an ongoing customer service dispute with Rasier arising from how he was charged by Uber.  The response does not indicate if Complainant agreed or objects to Rasier’s request to convert the initial telephonic hearing into a prehearing conference, or to schedule the initial hearing for approximately three months later.

		Rasier did not indicate why it needs three more months in which to prepare for a hearing.  Rasier has known about this formal complaint since it accepted service of the formal complaint on March 20, 2017.  Respondent originally requested a two-month continuance on August 9, 2017.  The presiding officer denied that request for two more months in additional time because Rasier did not justify the need for two months.  This request here is another attempt to secure a longer continuance period which Rasier did not justify in August 2017, and which Rasier has not justified in September 2017.  

		In addition, paying Complainant a refund for two disputed trips does not obviate the need for a hearing because Complainant alleges Uber overcharged him for transportation services prior to March 2017.  Furthermore, Complainant has not indicated that Respondent satisfied his complaint, so the customer service violations alleged and outlined in the formal complaint remain viable and justiciable.  Complainant retains the right to have his complaint addressed.

Respondent’s request here is unreasonable and unnecessary under the circumstances.  Therefore, the initial telephonic hearing scheduled to begin at 10:00 a.m. on Thursday, September 28, 2017 will proceed as scheduled.  
   
		THEREFORE,

		IT IS ORDERED:

The request of Respondent to change the Initial Call-In Telephonic Hearing into a prehearing conference in the proceeding concerning Friedman Wagner-Dobler v. Rasier-PA, LLC, d/b/a Uber at Docket No. C-2017-2593690 is denied.





September 25, 2017											
							Katrina L. Dunderdale
							Administrative Law Judge
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