BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Ruth Lattanzi





:








:


v.





:

C-2017-2615852







:

PECO Energy Company



:

ORDER
PRELIMINARY OBJECTION SUSTAINED IN PART AND OVERRULED IN PART

HEARING TO BE SCHEDULED


Ms. Lattanzi filed a Complaint stating that PECO is threatening to shut off her service and asking that installation of a smart meter at her home be delayed pending the state legislature providing for an opt out of smart meter installation.  She is also seeking removal of a state representative and contends that she is being harassed by PECO.  


The Preliminary Objection is sustained with respect to the request to delay smart meter installation pending legislative action and that claim will be dismissed. The claim regarding removal of a state representative will also be dismissed due to lack of jurisdiction. The remaining claims, 1) harassment and 2) threat to shut off service, will proceed to hearing.  
History of the Proceeding


On July 20, 2017, Ruth Latanzzi (Complainant) filed a formal Complaint against PECO Energy Company (PECO or respondent) with the Pennsylvania Public Utility Commission (Commission).  In the Complaint, the Complainant placed a checkmark in the box marked “[t]he utility is threatening to shut off my service or has already shut off my service.”  Under the section titled "Relief Requested," Complainant stated that she would like State Representative Godshall removed from office and a stay of installation of a smart meter at her home pending legislation that would allow her to opt out.
On August 7, 2017, PECO filed an Answer denying all material allegations. PECO also averred that PECO sent the Complainant a ten-day termination notice on July 11, 2017 for failure to give access to install an AMI (Smart) meter and that there is currently an AMR meter installed at the service address. PECO contends that it is seeking to comply with Act 129 and smart meter deployment plans filed with the Commission. PECO further avers that it has the right to terminate the service of a customer who refuses to allow access to install a meter. 
Also, on August 7, 2017, PECO filed a Preliminary Objection.  PECO contends that Complainant essentially wants to opt out of smart meter installation and asks that the Complaint be dismissed for legal insufficiency under 52 Pa. Code Section 5.101(a)(4). PECO also contends that the Complaint should be dismissed under the doctrine of res judicata. 

On August 19, 2017, Complainant filed a reply to the Preliminary Objection, again raising the issue of Representative Godshall and actions of the legislature.  She also asserts that justice requires repudiation of the preliminary objection.
The matter is now ripe for a decision.  The Preliminary Objection will be sustained in part and overruled in part for the following reasons: 

1. Delay of smart meter installation claim - res judicata

PECO contends that the complaint should be dismissed under the doctrine of res judicata because the issue was already litigated.
 Res judicata is applicable here. 

On March 1, 2016, Ms. Lattanzi filed a Complaint alleging that PECO had threatened to shut off her service and that she would like a stay of installation of a smart meter pending legislation allowing an opt out. On May 27, 2016. Administrative Law Judge Eranda Vero dismissed the Complaint. Ruth Lattanzi v PECO Energy Company, Docket No. C-2016-2532575 (Initial Decision entered May, 27, 2016).  The Commission adopted ALJ Vero's decision and issued a Final Order doing so on July 21, 2016. 


The doctrine of res judicata precludes a claim where there is an identity of the following: (1) the subject matter, (2) the cause of action, (3) the parties, and (4) the quality or capacity of the parties suing or being sued.  All four are present here with respect to the claim seeking delay of installation pending legislative action. That claim will be dismissed.
However, although both Complaints alleged that PECO threatened to shut off Ms. Lattanzi's service, the current shut off claim cannot be dismissed under res judicata.  The previous Complaint was filed in 2016.  The instant Complaint was filed after Complainant received a shut off notice in July of 2017.  Therefore, the claims do not address the same alleged threat to shut off service and the current claim will be allowed to proceed. 
2. Removal of State Representative Godshall - lack of jurisdiction



Complainant is seeking removal of Representative Godshall alleging conflict of interest. This is not to forum for such a claim. 

The Commission was created by legislation and only has the duties, powers, responsibilities and jurisdiction given to it in that legislation. PECO Energy v. Pa. Publ. Util. Comm'n, 568 Pa. 39, 791 A.2d 1155 (2002); City of Phila., et al. v. Pa. Publ. Util. Comm'n, et al, 822 A.2d 94 (Pa. Cmwlth. 2003) 2003 Pa. Commw. LEXIS 176; Western Pennsylvania Water Company v. PA Public Utility Commission, 311 A.2d 370 (Pa. Cmwlth. 1973). Removal of legislators or addressing any claims of conflict of interest are not within the jurisdiction of the Commission. Therefore, this claim will be dismissed.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the preliminary objection filed by PECO Energy Company in the matter captioned Ruth Lattanzi v. PECO Energy Company at Docket Number C-2017-2615852 is sustained in part and overruled in part;

2. That the claim that smart meter installation should be delayed pending legislative action regarding an option to decline smart meter installation is dismissed;

3. That the claim alleging conflict of interest of State Representative Godshall and seeking his removal is dismissed;

4. That the claims regarding shut off of service and harassment will proceed to hearing; and

5. That this matter be scheduled for a hearing.

Date:
September 26, 2017
















Darlene Heep 
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�   "As a general rule, res judicata is an affirmative defense and should be pleaded as new matter." Phila. Fraternal Order of Corr. Officers v. Rendell, 701 A.2d 600, 607 (Pa. Cmwlth. 1997). If the opposing party does not challenge "the procedural propriety of another party's preliminary objections raising res judicata" by filing preliminary objections thereto, however, the "defect is deemed waived." Id.
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