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Friedman Wagner-Dobler				:
							:
	v.						:		C‑2017-2593690
							:
Rasier-PA, LLC					:
d/b/a Uber						:



THIRD INTERIM ORDER
Denying Respondent’s Motion for
Leave to File Answer 
Nunc Pro Tunc

		On March 14, 2017, Friedman Wagner-Dobler (Complainant or Mr. Wagner-Dobler) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Rasier-PA, LLC, d/b/a Uber (Rasier or Uber) alleging Uber overcharged him for two identical rides on March 10, 2017 and March 13, 2017, and also on subsequent rides.  Mr. Wagner-Dobler requested a refund, in addition to an audit of his past trips, an audit of all Uber trips to all consumers in Pennsylvania, and that the Commission order Uber to correct its algorithms used to calculate the fares it charges.  

		On March 16, 2017, the Commission issued a Secretarial Letter to Rasier which notified Respondent that a formal complaint had been filed against it.  The Secretarial Letter was sent to Rasier by certified mail, return receipt requested, to 114 South 13th Street, Third Floor, Philadelphia, Pennsylvania 19107.  Service of the Secretarial Letter upon Rasier was certified as delivered to Rasier’s place of business by the United States Postal Service on March 20, 2017 at 1:48 p.m.

		On July 17, 2017, the Office of Administrative Law Judge (OALJ) issued a Call‑In Telephone Hearing Notice scheduling an initial telephonic hearing to be conducted on Monday, August 28, 2017 at 10:00 a.m.  On July 18, 2017, the presiding officer issued the Prehearing Order which, inter alia, informed the parties how to request a continuance in the proceedings.  

		On August 7, 2017, a Notice of Appearance was filed with the Secretary’s Bureau by Alan M. Seltzer, Esq., John F. Povilaitis, Esq., and Brian C. Wauhop, Esq. of Buchanon Ingersoll & Rooney, PC, on behalf of Respondent, Rasier.

On August 9, 2017, Rasier filed a letter asking for a continuance because Uber recently had engaged the law firm to represent it.  Counsel alleged more time was needed to investigate the complaint, engage in settlement negotiations with Complainant, and prepare for the hearing.  Rasier indicated Complainant agreed to continue the hearing.  Uber did not explain why it needed two more months in additional time when it had been over four months since Uber first learned of Complainant’s formal complaint filing.  Counsel indicated in its letter that granting a continuance was in the best interest of both parties because it would allow for the most efficient possible resolution.

On August 10, 2017, the presiding officer issued the First Interim Order which granted the request to continue the initial telephonic hearing, denied the request for two additional months, and ordered the initial telephonic hearing should be conducted during the week of September 24, 2017.  On August 11, 2017, the Office of Administrative Law Judge (OALJ) issued a Call-In Telephone Hearing Notice scheduling an initial telephonic hearing to be conducted on Thursday, September 28, 2017 at 10:00 a.m.  

On September 22, 2017, Respondent filed a Motion for Entry of a Procedural Order Setting a Case Management Schedule.  In its Motion, Respondent averred that as part of its attempt to resolve the dispute with Complainant, Rasier paid refunds to Complainant for his claims that Uber charged him excessive amounts for rides Uber provided on March 10, 2017 and March 13, 2017.  The Motion did not indicate if Complainant specifically concurred with the requests in Rasier’s Motion.  
Rasier argued in its Motion that the remaining issues in the formal complaint may be resolved by preliminary motion on the grounds the Commission lacked jurisdiction over transportation network company charges under Act 164.  Rasier requested the initial telephonic hearing scheduled for September 28, 2017 be converted into an initial prehearing conference.  As an alternative, Rasier asked the presiding officer to cancel the initial telephonic hearing and to institute a procedural schedule.  Rasier proposed a full litigation schedule that would conclude with an initial hearing to be conducted on Saturday, December 16, 2017.

		On September 25, 2017, Complainant sent a response via electronic mail, entitled “Response to Respondent’s Motion of 22 September,” and averred Rasier violated Act 164 of Chapter 57A17(a) which requires a transportation network company to “disclose the fare or fare calculation method prior to a prearranged ride and shall provide an estimate for the cost of a trip upon request.”  Complainant contended the Commission has jurisdiction over whether a transportation network company complies with the provisions of Act 164.

		On September 25, 2017, the presiding officer issued the Second Interim Order denying Respondent’s request to change the Initial Call-In Telephonic Hearing into a prehearing conference.

		At 4:29 p.m. on September 26, 2017, Respondent electronically filed with the Commission’s Secretary’s Bureau a Motion for Leave to File Answer Nunc Pro Tunc.  At the same time, Rasier electronically filed an Answer.  In the Motion, Rasier requests the Commission grant it the opportunity to file its Answer Nunc Pro Tunc and any other relief as deemed appropriate.  The Motion avers Rasier cannot determine if the formal complaint was received in Rasier’s Philadelphia office as indicated on the Commission’s service list.  Rasier contends it did not know a formal complaint was filed against it until the Commission mailed the Call-In Telephone Hearing Notice dated July 17, 2017.  Rasier further avers it engaged legal counsel to represent it in August 2017, as soon as it was notified there was a scheduled initial hearing.  

		Rasier argues good cause exists to grant it leave to file the Answer late.  Rasier contends that it needs more time in which to file an Answer.  Rasier asks the presiding officer to permit it to file an Answer approximately 42 hours before the start of the rescheduled hearing on September 28, 2017.  Rasier makes this request despite the passage of more than six months after the Commission served notice of the filing of the formal complaint upon Rasier’s place of business, more than two months from when Rasier received the Commission’s Call-In Telephone Hearing Notice, and more than one month after requesting the first Initial Hearing should be rescheduled to give Rasier time in which to respond to Complainant’s allegations.    

In support of its Motion, Rasier makes the following averments:

First, the Company has no record of the Complaint having been received after service by the Commission.  The Complaint never reached the Company’s legal department.  The Company had no awareness of the existence of the Complaint until it received the Notice of Hearing, and once it became aware of the situation, it promptly engaged counsel and sought leave to discuss resolution of the matter with the Complainant.  Some of Complainant’s requests for relief have been satisfied by the Company.  The Company took action to address the Complaint once the Complaint’s existence was known.  Second, the hearings have not yet commenced in this proceeding, so there is no injury to any party’s substantive rights.  Third, the public interest is served by allowing a respondent to participate in the administrative process to ensure that its perspective is fully developed as part of the record.  Finally, no party would be prejudiced by the Company filing the Answer.
		Motion, at ⁋ 11.
DISCUSSION

		Due process requires that parties be afforded the opportunity to be heard, to present testimony and evidence and to conduct cross examination of witnesses.[footnoteRef:1]  The presiding officer may disregard an error or defect of procedure if ignoring the defect, or permitting a party the opportunity to correct the defect, does not affect the substantive rights of a party.[footnoteRef:2]  Nunc pro tunc is "[a] phrase applied to acts allowed to be done after the time when they should be done, with a retroactive effect, i.e., with the same effect as if regularly done." Black's Law Dictionary 1218 (4th ed. 1968).  A Nunc Pro Tunc filing refers to a Latin phrase meaning literally, “now for then.”  In a Nunc Pro Tunc filing, the requestor wants to do something now but have the tribunal treat the action as if the requestor took the action back then when it would have been timely.  Here, Rasier requests that it be allowed to file an Answer approximately 167 days after an Answer should have been filed.   [1:  	See 66 Pa.C.S.A. § 332(c) and 52 Pa.Code § 5.432(a).  
]  [2:  	See 52 Pa.Code § 1.2(a).
] 


Respondent alleges the request should be granted because the Commission never served the formal complaint on Rasier in March 2017.  

According to Tracking Number 9171969009350122535098 from the United States Postal Service, the Commission’s service upon Rasier of the notice of the formal complaint’s filing by Certified Mail, Return Receipt Requested was effectuated at 1:48 p.m. on Monday, March 20, 2017.  The signature of the individual who accepted service is a scribbled line with a notation that the recipient’s address is “114 S. 13” and an encircled “3.”

The Commission mailed the notice of the formal complaint to “RASIER-PA LLC DBA UBER” at 114 South 13th Street, Third Floor, Philadelphia, PA 19107.

		Respondent’s request here is unreasonable and specious given the totality of the facts, especially considering the extreme prejudice which will be experienced by the pro se Complainant because of Rasier’s last minute filing of its Answer.  Rasier has had more than sufficient time to exercise its due process opportunity to participate in this proceeding.  The time for Rasier to file its Answer was 20 days after it received the Commission’s notice on March 20, 2017, or by April 10, 2017.  

If Rasier believed it had never received notice of the formal complaint’s filing, then Rasier should have filed a Motion for Nunc Pro Tunc in July 2017.  None of the cases cited by Rasier in its Motion are applicable to this procedural scenario herein given the delays and inaction of Rasier.  Given the decision of Rasier to wait until 42 hours prior to the start of the rescheduled hearing before filing its Answer is unreasonable and borders on obstreperous.  

Therefore, the Motion for Leave to File Answer Nunc Pro Tunc filed by Rasier-PA at 4:29 p.m. on September 26, 2017 is denied.  The Answer of Rasier-PA, LLC filed simultaneously with the Motion for Leave to File Answer Nunc Pro Tunc is not a part of the hearing record and is deemed to have not been filed.  
   
		THEREFORE,

		IT IS ORDERED:

1. That the request of Rasier-PA, LLC to change the Initial Call-In Telephonic Hearing into a prehearing conference in the proceeding concerning Friedman Wagner-Dobler v. Rasier-PA, LLC, d/b/a Uber at Docket No. C-2017-2593690 is denied.

2. That the Answer of Rasier-PA, LLC, d/b/a Uber, filed at Docket No. C-2017-2593690 on September 26, 2017 will be stricken from the Hearing Record in the above-captioned proceeding and will not be considered in the adjudication of the proceeding.





September 27, 2017											
							Katrina L. Dunderdale
							Administrative Law Judge
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