BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Antonio Romeo
fillin "Complainant's name" \d "":



:


v.
:
C-2015-2479260


:

PECO Energy Company
:

ORDER GRANTING
MOTION TO COMPEL OF PECO ENERGY COMPANY 
On April 28, 2015, Antonio Romeo (Complainants filed a Complaint against PECO Energy Company (PECO) averring that because of privacy, safety and health concerns, he would like the Commission to stop PECO from installing an AMI meter, also known as a "Smart Meter," at the service address.
On July 24, 2017, PECO served the Complainant with Set I Interrogatories and Requests for Production of Documents (Set I).  To date, Complainant has not provided responses to Set I.  On September 8, 2017, PECO filed the instant Motion to Compel. 
One document containing both objections to the discovery and a reply to the Motion to Compel was filed by the Complainant on September 28, 2017.  
52 Pa. Code § 5.342(a)(4) provides that a party must answer fully and completely unless an objection is made.  See § 5.341(c).  Objections must be served within ten days of service of the interrogatories. § 5.342(e).  The party against whom the motion to compel is directed shall file an answer within 5 days of service of the motion absent good cause or, in the alternative, respond orally at the hearing if a timely hearing has been scheduled within the same 5-day period. 52 Pa. Code § 5.342(g)(1).  
Complainant did not file timely objections to Set I. Complainant also did not file a timely response to the Motion to Compel. Nevertheless, because Mr. Romeo is acting pro se, his failure to comply with the exact requirements of the Rules of Procedure will be waived and his pleading considered. See 52 Pa. Code § 1.2(c).



Complainant objects to the discovery requests as overbroad, oppressive, vexatious, seeking irrelevant material, and as intended to harass, delay, and abuse the process.  In particular, Mr. Romeo states that:
PECO seeks to require Complainant to identify “all devices, appliances and equipment used in Complainant’s home” and PECO even goes so far as to request “twelve (12) months of phone bills or other usage records” for each cell phone “owned or used by any member of the household.” These requests clearly seek irrelevant information—the issue is whether PECO’s so-called “smart meters” constitute a health and safety risk; whatever other “devices” may or may not be in Complainant’s home has no bearing on the issues in this matter—and clearly seek to invade the sanctity of Complainant’s home (which is protected by the Fourth Amendment to the United States Constitution) and violate the privacy of Complainant and his family. 

He further states that:
Moreover, PECO requests medical records for “any resident in Complainant’s household.” As written, such requests would include Complainant’s 11-year old daughter. The fact that Complainant filed this case does not authorize PECO to undergo a fishing expedition into the medical records of anyone in Complainant’s household, let alone the medical records of a minor child. Such requests are clearly improper. 


He also avers:

Furthermore, PECO requests information that is either already in their possession or can be found via online searches accessible to all members of the public. For example, PECO requests that Complainant identify the news articles that show “numerous well-documented fire, radiation, privacy, and other serious health and safety concerns.” But as is clearly evident from the Formal Complaint filed in this matter, Complainant already identified two articles as examples. 

The scope of discovery before the Commission is broad.  The Procedural Rule states:  
§ 5.321. Scope.

(c) Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. 

This is akin to Pa.R.C.P.13 Rule 4003.1(a), which provides that a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of any other party. Pa.R.C.P. 4003.1(a). Further, the discovery sought must “appear reasonably calculated to lead to the discovery of admissible evidence.” Id. at (b).
As the court noted in Cosgrove v. Easton Coach Co., 2016 Pa. Dist. & Cnty. Dec. LEXIS 62 (Pa. C.P. 2016):

The Pennsylvania physician-patient privilege statute provides that a physician must not disclose any information “which he acquired in attending the patient in a processional capacity, and which was necessary to enable him to act in that capacity, which shall tend to blacken the character of the patient, without consent of said patient.” 42 Pa. Cons. Stat. § 5929 (2016). However, Rule 5929 explicitly provides an exception to this general rule: “except in civil matters brought by such patient, for damages on account of personal injuries.” Id. In a interpreting Rule 5929, our Superior Court reasoned that “[b]y filing actions for personal injuries, the plaintiff-patients waive their privilege and, in effect, implicitly consent to disclosures by their physicians concerning matters relating to the plaintiff-patients’ medical conditions.” Moses v. McWilliams, 549 A.2d 950, 956 (Pa. Super. 1988). . . . . . . . Denying Defendants the chance to review Plaintiffs’ medical records would effectively deny Defendants the opportunity to defend themselves."


 Here, Complainant is alleging injury or health concerns with respect to the Smart Meter PECO sought to install.  Therefore, Complainant cannot raise the issue of health and then prevent the Respondent from obtaining information regarding the health matters at issue.  This, too, would effectively, deny PECO the opportunity to defend itself.
Each PECO discovery request will be addressed in light of the above principals. 
PECO Interrogatory 1-1:

Please identify the type (with make and model) of all devices, appliances and equipment

Used in Complainant’s home that produce radio-frequency fields, including cell phones,

Microwave ovens, wireless internet access, and WiFi routers.

PECO Interrogatory 1-2:

Please identify whether the Complainant and any member of the Complainant’s 

Household uses a cell phone?  If so, provide the make and model of each cell phone

Owned or used by any member of the household, and, for each such phone identified,

Provide twelve (12) months of phone bills or other usage records with sufficient detail to show actual usage for that period.

PECO Interrogatory 1-1 and 1-2 seek information regarding household items that produce radio frequency fields. Complainant has not specified his health concerns pertaining to the Smart Meter but states that there are "well documented" concern regarding radiation and Smart Meters. See Complaint.  Complainant may answer these interrogatories by stating that radio frequency fields are not a concern and will not be a claim presented at the hearing.  However, given that radio frequency issues are generally raised in such matters, it is not unreasonable of PECO to seek information regarding radio frequency fields within the household and Complainant will be directed to provide the information requested absent a response that radio frequency fields are not part of the claims presented.  
PECO Interrogatory 1-3:

Please provide copies of all medical records including and since the diagnosis of the 

Medical condition(s) which you claim have been or will be cause or exacerbated by

PECO’s AMI meter.

PECO Interrogatory 1-4:

Please provide all medical records that meet any of the following criteria:

(a) Any medical record that states that Complainant, or any resident in Complainant’s

household, has a medical or health condition that was caused by exposure to radiofrequency fields;

(b) Any medical record that states that Complainant, or any resident in Complainant’s household, has a medical or health condition that was exacerbated by exposure to radiofrequency fields;

(c) Any medical record that states that exposure to radio frequency fields could cause Complainant, or any resident in Complainant’s household, to develop a new medical or health condition;

(d) Any medical record that states that exposure to radio frequency fields could exacerbate any existing medical or health condition of Complainant, or any resident in Complainant’s household;

(e) Any medical record that states that Complainant, or any resident in Complainant’s household, has sensitivity or hypersensitivity to electromagnetic fields, radio frequency fields, or any similar diagnosis (a “Sensitivity Diagnosis”).  

(f) If there is no medical record setting forth the Sensitivity Diagnosis, please state the first date on which such Sensitivity Diagnosis was made by a medical professional, and state the name and address of the medical professional who rendered that diagnosis.

(g) For each member of Complainant’s household with a Sensitivity Diagnosis, please describe and provide a copy of the results of all diagnostic tests that support the 

Sensitivity Diagnosis.

(h) For each member of Complainant’s household with a Sensitivity Diagnosis, please describe the symptoms experienced by that person, and state the date (by approximate month and year) that the individual first began to experience those symptoms.

PECO Interrogatories 1-3 and 1-4 seek information regarding any health matters that Complainant contends will be affected by Smart Meters. Interrogatories 1-3 ad 1-4 are also quite specific to health concerns regarding the Smart Meter and do not seek other irrelevant health information. This is a reasonable request considering that Complainant alleges health concerns relative to the Smart Meter in his Complaint and will be directed to provide such information.  See Cosgrove, supra.   

Complainant may have concerns regarding privacy of such records. The parties may submit a protective order to protect privacy of the medical records and should confer by telephone to discuss any such Protective Order. 
PECO Interrogatory 1-5:

In your brief to the Commonwealth court, you state that “a man named Richard, who works as a cashier at Acme” came to your door to warn you about the risks of the smart meter.  Please state the full name, address and email address of “Richard” and provide any documentation you obtained from him.

PECO Interrogatory 1-5 seeks information about a potential witness mentioned by Complainant in his Complainant.  Complainant may respond that he will not call this witness or reference any statement by this witness during the hearing.  Absent such a response, the information sought by PECO is clearly discoverable and Complainant will be required to provide the information. 
PECO Interrogatory 1-6:

In your formal complaint, Appendix A (Explanation of Reason for Complaint), paragraph 12, you state: “There have been numerous well-documented fire, radiation, privacy, and other serious health and safety concerns with respect to smart meters around the country and specifically in Northeast Philadelphia, where my family and I live. [citing two news reports].”

(a) Please describe the all privacy concerns referenced in the above statement.

(b) Please describe all health concerns listed in the above statement.

(c) Please describe all safety concerns listed in the above statement.

PECO Interrogatory 1-7:

In your formal complaint, Appendix A (Explanation of Reason for Complaint), paragraph 12, you state: “There have been numerous well-documented fire, radiation, privacy, and other serious health and safety concerns with respect to smart meters around the country and specifically in Northeast Philadelphia, where my family and I live. [citing two news reports].”

(a) Please provide all documentation in your possession demonstrating that PECO’s AMI meters cause or contribute to fires.

(b) Please provide all documentation in your possession demonstrating that PECO’s 

AMI meters cause or contribute to privacy concerns.

(c) Please provide all documentation in your possession demonstrating that PECO’s AMI meters cause or contribute to health concerns.

(d) Please provide all documentation in your possession demonstrating the PECO’s 

AMI meters cause or contribute to safety concerns.  

PECO Interrogatory 1-8:

In your formal complaint, Appendix A (Explanation of Reason for Complaint), paragraph 12, you state: “There have been numerous well-documented fire, radiation, privacy, and other serious health and safety concerns with respect to smart meters around the country and specifically in Northeast Philadelphia, where my family and I live. [citing two news reports].”

(a) Please state all personal knowledge that you have that PECO’s AMI meters cause or contribute to fires.  For purposes of this question, “personal knowledge” does not refer to information that you obtained from newspapers, the television, the internet, or things that you were told by other people, but rather refers to events that you personally observed and knowledge that you have from those personal observations of events.  If the only information that you have is what you have seen in the newspapers, television, internet, or been told by others, please so state.

(b) Please state all personal knowledge that you have that PECO’s AMI meters cause or contribute to privacy issues or concerns.  For purposes of this question, “personal knowledge” does not refer to information that you obtained from newspapers, the television, the internet, or things that you were told by other people, but rather refers to events that you personally observed and knowledge that you have from those personal observations of events.  If the only information that you have is what you have seen in the newspapers, television, internet, or been told by others, please so state.

Please state all personal knowledge that you have that PECO’s AMI meters cause or contribute health and safety concerns.  For purposes of this question, “personal knowledge” does not refer to information that you obtained from newspapers, the television, the internet, or things that you were told by other people, but rather refers to events that you personally observed and knowledge that you have from those personal observations of events.  If the only information that you have is what you have seen in the newspapers, television, internet, or been told by others, please so state.
PECO Interrogatories 1-6, 1-7 and 1-8 seek information and documentation regarding statements contained in the Complainant. The requests are tailored to statements in the Complaint and therefore are not overbroad, oppressive, vexatious, seeking irrelevant material.  The information sought is "relevant to the subject matter involved in the pending action" §5.32.  Therefore, Complainant will be required to respond to these requests. 

THEREFORE

IT IS ORDERED

1. That no later than October 10, 2017, PECO and the Complainant shall meet by telephone to discuss and prepare a protective order for responses to PECO Interrogatories 1-3 and 1-4 and any other matters that the parties designate as requiring a protective order.  

2. That PECO and the Complainant shall submit the Protective Order to the undersigned for signature no later than October 17, 2017. 

3. That the Complainant shall provide responses to PECO Interrogatories 1-1 through 1-8 no later than October 20, 2017.
4. That the hearing will be held, as scheduled, December 14-15, 2017, beginning at 10:00 a.m. 

5. That within 30 days of the date of this Order, the parties shall discuss whether two days are required for the hearing and, if not, notify the undersigned.  

6. That the parties comply with provisions of the Prehearing Order issued in this matter that are not inconsistent with this Order.
Date:
October 2, 2017









Darlene Davis Heep

Administrative Law Judge
C-2015-2479260 - ANTONIO ROMEO v. PECO ENERGY COMPANY

SERVICE LIST

TONY ROMEO

9517 ALTON STREET

PHILADELPHIA PA  19115

215.677.3544
-ACCEPTS ELECTRONIC SERVICE-
SHAWANE L LEE ESQUIRE

EXELON BUSINESS SERVICES

2301 MARKET STREET S23-1

PHILADELPHIA PA  19103

215.841.6841
-ACCEPTS ELECTRONIC SERVICE-
�  Also, the hearing was continued from September of 2017 until December of 2017 at Complainant's request. Because the trial date is not upon is, considering Complainant's reply to the Motion to Compel does not prejudice either party. 


�  Additionally, per the Prehearing Order, the parties will be required to exchange any documents that they intend to introduce at the hearing prior to the hearing. 
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