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Francine Kennedy Thomas					                            C-2016-2566493

	v.

Philadelphia Gas Works


OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley issued on June 22, 2017, dismissing the Complaint, with prejudice, filed in the above-captioned proceeding.  Exceptions have not been filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we shall modify the ALJ’s Initial Decision consistent with this Opinion and Order.

History of the Proceeding

On September 9, 2016, Francine Kennedy Thomas (Ms. Kennedy Thomas or Complainant) filed a Formal Complaint against Philadelphia Gas Works (PGW).  The Complaint represents an appeal of the Commission’s Bureau of Consumer Services (BCS) decision issued on July 7, 2016, at BCS Case No. 3454049.  In her Complaint, Ms. Kennedy Thomas is seeking reinstatement of natural gas service at her residence and a new payment arrangement (PAR).

		On October 5, 2016, PGW filed an Answer to the Complaint.  In its Answer, PGW denied that the Complainant is entitled to reconnection of natural gas service absent payment of the outstanding balance on her account.  Additionally, PGW denied that the Complainant is entitled to a new PAR.

By hearing notice dated October 27, 2016, this case was assigned to ALJ Dennis J. Buckley and a hearing was scheduled for December 13, 2016.  The ALJ subsequently issued a Prehearing Order dated October 31, 2016, which provided instructions to the Parties regarding the scheduled hearing.

On December 8, 2016, PGW filed a Certificate of Satisfaction (Certificate) stating that the Complaint had been resolved by the Parties and asking that the docket be closed after expiration of the ten-day objection period afforded to the Complainant to respond to the Certificate.  By letter filed with the Commission on December 19, 2016, the Complainant objected to the Certificate filed by PGW and requested that another hearing be scheduled in this matter.

By hearing notice dated January 24, 2017, a telephonic hearing was scheduled for Friday, March 3, 2017, at 10:00 a.m.  The telephonic hearing convened as scheduled with the Complainant answering the telephone call from ALJ Buckley.[footnoteRef:1]  The ALJ asked the Complainant to stay on the telephone line while he conferenced in PGW’s counsel on the call.  However, when the ALJ returned to the telephonic conference call with PGW’s counsel on the line, the Complainant had dropped off the line. [1: 	 	The Complainant appeared pro se in this matter.] 


The ALJ subsequently called the Complainant several times in an attempt to bring her back onto the telephonic conference call, but only received intercept messages and ultimately the Complainant’s voicemail.  The ALJ left a voicemail message stating that if the Complainant did not rejoin the telephonic conference call and participate in the hearing, a default judgment for non-prosecution of the Complaint might be entered against her, as was explained in the Prehearing Order.  The ALJ also tried to contact the Complainant at an alternate cellular phone number, but was again routed to the Complainant’s voicemail.  The ALJ left another voicemail message for the Complainant at this alternate phone number regarding possible non-prosecution of the Complaint.  Following these unsuccessful attempts to contact the Complainant, PGW moved for dismissal of the Complaint for failure to prosecute, which the ALJ took under advisement.

On Monday, March 6, 2017, the Complainant’s husband called the ALJ to explain that their landline phone stopped working on the day of the telephonic hearing and to request that another hearing be scheduled in this matter.  The ALJ directed him to have the Complainant file a Letter Petition to request a rescheduled hearing.  However, the ALJ warned the Complainant’s husband that if the Letter Petition was not filed with the Commission by the date the March 3, 2017 telephonic hearing transcript was filed, the record would close in this matter.[footnoteRef:2] [2: 		During this telephone call, the ALJ did not give the Complainant’s husband an explicit date as to when the Letter Petition must be filed with the Commission.] 

On March 23, 2017, the telephonic hearing transcript was filed with the Commission and the record was closed.  That same day, the Complainant served PGW with her Letter Petition requesting a rescheduled hearing.  However, the Complainant did not file the Letter Petition with the Commission and did not serve the ALJ with a copy of the Letter Petition.  On April 4, 2017, the Commission received a response to the Complainant’s Letter Petition from PGW.  At the ALJ’s request, counsel for PGW sent the ALJ a copy of the Complainant’s Letter Petition.  Ultimately, the Letter Petition was considered filed with the Commission on March 27, 2017.  On April 13, 2017, the ALJ issued an order denying the Complainant’s Letter Petition to reschedule the hearing in this matter.[footnoteRef:3] [3: 		The ALJ specifically determined that Complainant’s Letter Petition was not sufficient to reopen the record in this proceeding pursuant to 52 Pa. Code § 5.571(d) (pertaining to reopening the record prior to a final decision).] 


By Initial Decision issued on June 22, 2017, the ALJ dismissed the Complainant, with prejudice, for failure to prosecute.

Discussion

Legal Standards

We note that any issue or argument that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

We further note that the Commission is the ultimate finder of fact in complaint proceedings.  66 Pa. C.S. § 335(a).  We must weigh the evidence and resolve conflicts in the testimony.  Pa. Electric Co. v. Pa. PUC, 473 A.2d 704 (Pa. Cmwlth. 1984); Milkie v. Pa.PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); See, also Romeo v. Pa. PUC, 154 A.3d 422 (Pa. Cmwlth. 2017).  Under Section 335 of the Code, once exceptions are filed or once the Commission takes a decision for review sua sponte pursuant to 52 Pa. Code § 5.536, the Commission may review the ALJ’s decision in its entirety without limit.

ALJ’s Initial Decision

The ALJ made nine Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 6-7.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law, unless they are reversed or modified by this Opinion and Order, either expressly or by necessary implication.

		In the Initial Decision, the ALJ noted that the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief, as set forth in 66 Pa. C.S. § 332(a).  I.D. at 5.  The ALJ determined that the Complainant failed to meet this burden of proof by failing to appear and present any evidence in support of her Complaint as she dropped off the telephone line before the telephonic hearing commenced.  Id.  As a result, the ALJ granted PGW’s motion to dismiss the Complaint for failure to prosecute.  Id.  Based on the circumstances of this case, the ALJ found that the Complaint must be dismissed with prejudice in accordance with 52 Pa. Code § 5.245(a).  Id.

Disposition

This Commission has declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Wiggins v. PECO Energy Co., Docket No. C-2010-2190335 (Order entered October 27, 2011) and Ference v. Equitable Gas Co., Docket No. C-20015840 (Order entered February 12, 2002).  Additionally, we have long recognized the mitigating affect pro se status confers upon litigants unlearned in the law when confronted with technical violations of its procedural rules.  See, e.g., Carlock v. The United Telephone Co. of Pa., Docket No. F-00163617 (Order entered July 14, 1993).  Based upon our review, the pro se Complainant in this matter made a good faith attempt to appear at the March 3, 2017 telephonic hearing by initially answering the telephone call of the ALJ.  Additionally, the Complainant’s husband contacted the ALJ on the next business day following the hearing to explain that their landline phone stopped working on the day of the telephonic hearing and to request that another hearing be scheduled.  Further, the Complainant made what appears to be a good faith attempt to timely file a Letter Petition requesting a rescheduled hearing without any guidance from the ALJ regarding an explicit due date for such Letter Petition.  Based on these circumstances, we find that the Complaint in this matter should be dismissed without prejudice in order to preserve Complainant’s due process rights in this matter.
 
Conclusion

		Based on the foregoing, we shall modify the ALJ’s Initial Decision consistent with this Opinion and Order; THEREFORE, 

		IT IS ORDERED:

		1.	That the Initial Decision of Administrative Law Dennis J. Buckley, issued June 22, 2017, is modified, consistent with this Opinion and Order.

		2.	That the Complaint filed by Francine Kennedy Thomas against Philadelphia Gas Works, at Docket No. C-2016-2566493, is dismissed without prejudice.

3.	That this case is marked closed.

[image: ]							BY THE COMMISSION,





							Rosemary Chiavetta
							Secretary
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