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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Letter Petition (Petition) filed by Michael Stover t/a Michael Stover Trucking (Stover Trucking) on August 17, 2017, relative to the above-captioned proceeding.[footnoteRef:1]  The Secretarial Letter to which the Petition refers was issued on July 28, 2017 (July 2017 Secretarial Letter).  No Answer has been filed to the Petition.  For the reasons that follow, we will grant the Petition to the limited extent that it requests the Commission to allow Stover Trucking an opportunity to obtain a Certificate of Public Convenience (Certificate); rescind the July 2017 Secretarial Letter; and refer this matter to the Bureau of Technical Utility Services (TUS) for such further action as may be warranted. [1: 	As discussed in more detail herein, we shall treat the Petition as a Petition for Reconsideration from Staff Action.] 

History of the Proceeding

On March 26, 2015, Stover Trucking filed an Application with the Commission, at Docket No. A-2015-2476582 (2015 Application), seeking approval to obtain motor common carrier of property authority.[footnoteRef:2]  By Secretarial Letter issued by the Bureau of Technical Utility Services (TUS) on June 24, 2015, the Commission ultimately dismissed the 2015 Application for Stover Trucking’s failure to file evidence of bodily injury and property damage liability (Form E) insurance and cargo liability (Form H) insurance with the Commission. [2: 	The Commission’s Regulations define “motor common carrier of property” as “[a] motor common carrier who or which transports property, other than household goods in use.”  52 Pa. Code § 31.1.  ] 


On March 8, 2016, based on an informal complaint filed with the Commission alleging that Stover Trucking was transporting property without a Certificate, Commission Motor Carrier Enforcement Officer Ernest Snyder (Officer Snyder) contacted the owner of Stover Trucking to explain the Commission’s requirements for providing transportation of property service in the Commonwealth.  On March 16, 2016, the Commission’s Bureau of Investigation and Enforcement (I&E) also issued a non-docketed Letter (Cease and Desist Letter) to Stover Trucking ordering the company to cease and desist its unlawful operations and warning that future violations could result in monetary penalties.

On March 29, 2016, Stover Trucking filed a second Application with the Commission, at Docket No. A-2016-2534962 (2016 Application), again seeking approval to obtain motor common carrier of property authority.  By Secretarial Letter issued by TUS on June 8, 2016, the Commission dismissed the 2016 Application for Stover Trucking’s failure to file Form E and Form H evidence of insurance with the Commission.
On July 19, 2017, I&E filed a Formal Complaint (Complaint) against the owner of Stover Trucking, Michael Stover, at Docket No. C-2017-2604901, based on an informal complaint filed with the Commission alleging that Stover Trucking was again transporting property from points within the Commonwealth without a Certificate from the Commission.  The Complaint alleges that Officer Snyder contacted Michael Stover by telephone and arranged to have goods transported to him on July 3, 2017.  Complaint at 1.  On that day, Michael Stover arrived to meet Officer Snyder in a 2015 Chevrolet Truck with a trailer attached to transport the goods.  Id.  Because Stover Trucking did not have a Certificate from the Commission to provide this type of transportation service, the Complaint found that Michael Stover was operating in violation of the Public Utility Code, 66 Pa. C.S. § 1101.  Id.  As a result, the Complaint imposed a $500 civil penalty against Michael Stover for the violation.

On July 21, 2017, Stover Trucking filed the instant Application with the Commission, at Docket No. A-2017-2615590 (2017 Application), seeking approval to obtain motor common carrier of property authority.  By way of the July 2017 Secretarial Letter issued by TUS, the Commission denied the 2017 Application.  The July 2017 Secretarial Letter indicated that Stover Trucking failed to demonstrate that it possesses the propensity to operate legally in compliance with the Public Utility Code (Code), Commission Regulations, and Commission Orders.  Specifically, the July 2017 Secretarial Letter states that a “review of [our] records indicates that you operated without authority on two separate occasions; and, you have also applied for authority twice but were dismissed due to noncompliance.  The natures of the violations are sufficiently serious that the Commission cannot risk the safety of the public by granting you a Certificate of Public Convenience.”

		Stover Trucking filed the instant Petition in response to the July 2017 Secretarial Letter on August 17, 2017.  No response to the Petition has been filed.

Discussion


In considering this Petition, we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Any argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.  

We begin by considering the nature of the instant Petition because the analysis to be applied depends on the type of filing before us.  The instant Petition challenges the action taken in a Secretarial Letter.  Because the Petition was filed within twenty days after the Commission served the July 2017 Secretarial Letter, we shall regard the Petition as a Petition for Reconsideration from Staff Action pursuant to 52 Pa. Code § 5.44(a).

Petitions for Reconsideration from Staff Action are governed by Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 
52 Pa. Code § 5.44(a), which provides the following:

Actions taken by staff, other than a presiding officer, under authority delegated by the Commission, will be deemed to be the final action of the Commission unless reconsideration is sought from the Commission within 20 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.


		In its Petition, Stover Trucking asks for the Commission to give him an opportunity to obtain a Certificate to operate as a trucking business.  Petition at 2.  Stover Trucking states in its Petition that it provides services to the “Amish and English Communities” by transporting fresh produce, playsets for children, and machinery for farming.  Id.  Stover Trucking recognizes in its Petition that it was wrong to operate this trucking business without authority from the Commission and asserts that it has paid the $500 civil penalty imposed by I&E for such unlawful operations.  Petition at 1.  Ultimately, Stover Trucking avers that it is interested in starting to do business “the right way” by obtaining the required authority to operate from the Commission.  Petition at 2.

		In its Petition, Stover Trucking also explains that the company filed multiple applications with the Commission to provide trucking service because the company’s insurance carrier never followed through with filing the required Form E and Form H evidence of insurance with the Commission.  Petition at 1.  As a result, Stover Trucking asserts that it reapplied to the Commission for authority to operate its trucking business following its reapplication for insurance coverage.  Id.
 
As previously noted, the July 2017 Secretarial Letter denied the 2017 Application solely because Stover Trucking: (1) operated without authority from the Commission on two separate occasions, and (2) applied to the Commission for operating authority twice, but the applications were dismissed due to noncompliance issues. [footnoteRef:3]  The Secretarial Letter indicated that these previous events demonstrated that Stover Trucking lacks the propensity to operate legally in compliance with the Code, Commission Regulations, and Commission Orders.  As such, we find it necessary to determine whether Stover Trucking is precluded from obtaining lawful authority from the Commission to operate in the instant matter based solely on: (1) the previous two occasions whereby Stover Trucking operated its trucking business without authority from the Commission, resulting in the Cease and Desist Letter and the Complaint; and/or (2) the dismissal of Stover Trucking’s 2015 Application and 2016 Application for noncompliance with the Commission’s insurance filing requirements. [3: 	We note that the July 2017 Secretarial Letter does not provide any other instances as to why the 2017 Application should be denied.] 


It is well established that an applicant’s prior unlawful operation does not preclude the Commission from granting authority in a subsequent proceeding.  See Brinks, Inc. v. Pa. PUC (Brinks), 500 Pa. 387, 456 A.2d 1342 (1983); see also Application of Raiser-Pa LLC, Docket No. A-2014-2424608 (Order entered December 5, 2014).  In Brinks, the Pennsylvania Supreme Court explained that, if past unlawful operations were deemed conclusive of an applicant’s propensity to operate legally (also referred to as “legal fitness”), the Commission would be powerless to grant a motor carrier application despite the applicant’s demonstration of its ability to perform services beneficial to the public.  “Such an automatic disqualification, moreover would improperly view the Commission’s statutory obligation to determine an applicant’s fitness prior to granting a contract carrier permit as a punitive measure directed against the individual wrongdoer rather than as a safeguard, the primary purpose of which is the protection of the public.”  Id. at 1344.

When determining a motor carrier’s propensity to operate legally or legal fitness, the Commission may evaluate “[a]n applicant’s record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission’s orders.”  52 Pa. Code § 41.14(b)(5).  In order for the Commission to conclude that an applicant lacks the propensity to operate legally in accordance with 52 Pa. Code § 41.14(b)(5), the evidence of record, taken as a whole, must demonstrate that an applicant has shown a “persistent disregard for, flouting, or defiant attitude toward the Public Utility Code, or the orders and regulations of the Commission.”  Application of ATM Corporation of America, t/d/b/a Classic Limousine Transportation, Docket No. A‑00112166 (Order entered September 24, 1996).

		Based on our review, we conclude that the evidence of record does not show that Stover Trucking operated with a persistent disregard for the Code, Commission Regulations, or Commission Orders. Stover Trucking recognizes in its Petition that its prior unlawful operations were wrong and indicates a strong desire to do “things the right way” in compliance with the law.  While we recognize that Stover Trucking’s prior unlawful operations demonstrate that the company may have previously operated in a careless manner, we do not find that the company operated in persistent or flagrant disregard of the Code, Commission Regulations, or Commission Orders.  Moreover, we do not view the specific circumstances of this company’s prior unlawful operations to place the safety of the public at risk.

		Second, the Petition explains that Stover Trucking filed multiple applications to obtain authority to operate from the Commission because the company’s insurance carrier never followed through with filing the required Form E and Form H evidence of insurance with the Commission.  We recognize that Stover Trucking had no control over its insurance carrier’s obligations to file these documents.  As such, we do not find that the filing of these applications, which were ultimately dismissed due to noncompliance issues, demonstrates a persistent disregard of the Code, Commission Regulations, or Commission Orders.

		As we have determined that Stover Trucking has not demonstrated a persistent disregard for the Code, Commission Regulations, or Commission Orders, we do not agree with the July 2017 Secretarial Letter that Stover Trucking lacks the propensity to operate legally in compliance with the Code, Commission Regulations, and Commission Orders.  Additionally, it is well settled that Stover Trucking’s prior unlawful operations and filing of multiple applications, which were ultimately dismissed for noncompliance issues, cannot be used to preclude the Commission from granting authority for Stover Trucking to operate in the instant matter.  As such, we will rescind the July 2017 Secretarial Letter which denied the 2017 Application solely based on Stover Trucking’s prior unlawful operations and application filings.  Further, because Stover Trucking has not yet provided sufficient information for us to consider the merits of the 2017 Application under the appropriate legal standards, we will refer this matter to TUS for such further action as may be warranted.
Conclusion

For the reasons set forth above, we shall grant the Petition to the limited extent that it requests the Commission to allow Stover Trucking an opportunity to obtain a Certificate of Public Convenience; rescind the July 2017 Secretarial Letter; and refer this matter to TUS for such further action as may be warranted, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:
		1.	That the Petition for Reconsideration from Staff Action filed by Michael Stover t/a Michael Stover Trucking on August 17, 2017, is granted, consistent with this Opinion and Order.

		2.	That the Secretarial Letter issued herein on July 28, 2017, is rescinded.

		3.	That this matter be referred to the Bureau of Technical Utility Services for such further action as may be warranted.   

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)
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