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ORDER

BY THE COMMISSION:

On May 2, 2017, Riemer Natural Gas, LLC (Riemer), Herman Riemer Gas Company (Herman), and the Estate of Anna Pearl Riemer (Estate) (altogether, “Joint Applicants”) filed a joint application pursuant to Chapters 11 and 21 of the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 1101-1103, 2102, seeking approval and all certificates of public convenience required for: (a) the transfer by sale of tangible and intangible assets of Herman from the Estate to Riemer (the “Transaction”); (b) the abandonment of Herman; (c) Riemer to begin to provide natural gas distribution service in Pennsylvania; and, (d) certain affiliated interest agreements.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]Pursuant to 52 Pa. Code § 5.14, relating to applications requiring notice, a notice of the transfer of assets, entry of service, abandonment of service, and affiliated interest agreements was published on May 13, 2017, in Volume 47 of the Pennsylvania Bulletin (47 Pa.B. 2855).  Additionally, the Joint Applicants published notice of the transaction in the Butler Eagle, a newspaper of general circulation in Butler County, Pennsylvania, on May 8, 2017.  Further notice was not required and no protests or comments have been received.

Background

Herman, utility code 1213181, is a sole proprietorship wholly owned by the Estate.  With principal offices located at 134 Winfield Road, Sarver, Pennsylvania, Herman operates as a small natural gas distribution utility subject to regulation by the Commission.  Herman serves approximately 634 customers in Butler County, Western Pennsylvania.  The Estate is the owner and operator of Herman, with James Riemer acting as Executor of the Estate.

Riemer, utility code 1219852, is a Pennsylvania limited liability company that was incorporated in 2016 to facilitate the purchase of Herman.  The President and sole shareholder of Riemer is Andrew Smith, who is also the owner and sole shareholder of the following entities:  (1) Herman Oil and Gas Company, Inc. (Herman Oil),[footnoteRef:1] a small natural gas distribution utility regulated by the Commission that provides service to approximately 425 customers in Butler County; (2) SME Well Services LLC (SME), a non-utility company that furnishes natural gas and other pipeline related services; and (3) AES Specialized Services LLC (AES), a non-utility company that furnishes administrative and pipeline construction and maintenance services. [1:  Mr. Smith acquired Herman Oil and Gas Company, Inc. in 2013 pursuant to Commission Order entered on July 16, 2013 at Docket No. A‑2013‑2354081.] 


The Transaction

The Joint Applicants entered into an Asset Purchase Agreement (APA) on March 16, 2017, whereby the Estate agrees to sell and Riemer agrees to purchase all of the tangible and intangible assets of Herman for a total purchase price of $90,577.74, $10,000 of which was paid at the signing of the APA to be held in escrow and the remainder of which will be paid upon closing of the Transaction.  The APA dictates that the closing of the Transaction (Closing) shall take place no later than 30 days after the last to occur between, (1) the approval by the Commission and (2) the receipt of all other consents or approvals necessary for the Transaction to take place, and that it shall take place at a date and time to be mutually agreed upon by all parties.  The Joint Applicants acknowledge that they intend for the Closing date to occur by November 1, 2017.  Upon Closing, Riemer will directly own the tangible and intangible assets of Herman and the Estate as set forth in the APA, and summarized thusly (altogether, the “Acquired Assets”):

· All customer accounts;

· Pipelines, gas transmission lines, secondary transmission lines, certain gas wells, meters, regulators, tools, vehicles, and all other operating equipment;

· Files, documents, books, records, and ongoing customer good will;

· The business names and fictitious names of Herman Riemer Gas Company and Riemer Gas Company; and,

· Confidential business information, contracts, leases, easements, rights-of-way, trademarks, permits, licenses, registrations, certificates, orders, and other variances or similar rights that have been issued by or obtained from any governmental, regulatory, or administrative authority or agency for purposes of the business operation.

The APA states that, as of the Closing, all of the Acquired Assets shall be free and clear of all liens, encumbrances, security interests, and mortgages, and that the lone asset excluded from the Transaction and the term Acquired Assets is any interests conveyed to Huntley & Huntley Exploration, LLC (Huntley) under the terms of a Letter Agreement for the Sale of Deep Rights dated May 27, 2015, by and between the Estate and Huntley.

Upon Closing of the Transaction, Riemer will take over all of Herman’s gas utility operations and will begin to provide natural gas utility services to the customers formerly served by Herman in Buffalo, Clinton, and Jefferson Townships, Butler County, and Herman will cease to exist as a natural gas utility.  The Joint Applicants aver that Riemer and its affiliates will not incur any debt for this Transaction, and that the main offices of the business will be relocated to the AES offices.

Riemer affirms that, upon Closing, it will operate pursuant to the rates and terms of service of Herman’s existing authorized tariff as approved by the Commission, and that the proposed transfer of assets will be nearly seamless and transparent to customers, with the only visible changes being to the name of the utility and billing address.

Affiliated Interest Agreements

In addition to, and conditioned upon Closing of, the Transaction outlined above, as part of the joint application filed on May 2, 2017, the Joint Applicants filed for approval of three affiliated interest agreements (AIAs).  Riemer filed these AIAs because all four companies involved are owned by Mr. Andrew E. Smith, making them affiliates, pursuant to 66 Pa. C.S. §§ 2102, et seq.

First, at Docket No. G-2017-2602165, Riemer filed an AIA between itself and Herman Oil, labeled Attachment B in the filing, allowing for Herman Oil to provide administrative services, customer service, and office space to Riemer.  Upon Commission approval of the joint application, both Riemer and Herman Oil (jointly, the “Utilities”) would be Commission tariffed natural gas distribution companies.  The Utilities state that they will employ an Operations Supervisor and three Operations field employees.  These employees, along with the managers listed in the AES AIA, will render all tasks associated with usual utility service (all tasks are specifically listed in the filings).  The Utilities aver that the labor costs of salary, benefits, and overhead for these companies will be pooled, and then allocated between them on a customer basis.  Materials associated with physical plant (pipes, meters, fittings, etc.) will be directly allocated to the appropriate entity.

Second, at Docket No. G-2017-2602166, Riemer filed an AIA between itself and SME, labeled Attachment C in the filing, whereby SME will provide natural gas supply service to Riemer.  SME is a natural gas production company which produces and sells natural gas in Butler County, Pennsylvania.  Riemer will purchase approximately 64% of its gas supply from an unaffiliated main supplier (Main Supplier), Peoples Natural Gas Company, LLC, as a commercial customer on Rate MGS – Medium General Service.  Riemer avers that it will purchase approximately 36% of its natural gas from SME.  According to the AIA, SME will charge Riemer a rate no greater than 97% of the monthly invoiced price of natural gas that Riemer purchases from its Main Supplier.  Additionally, Riemer includes in this AIA provisions to change its Main Supplier without Commission approval, provided the new Main Supplier is an unaffiliated Commission registered natural gas supplier or tariffed utility.

Third, at Docket No. G-2017-2602167, Riemer filed an AIA between itself and AES, labeled Attachment D in the filing, under which AES will provide administrative, pipeline construction, and maintenance services to Riemer.  AES is a pipeline construction and maintenance company operating in western Pennsylvania.  In the AIA, Riemer proposes to be charged by AES the same market rates that AES charges other customers.  However, Riemer notes that services to both it and Herman Oil are expected to comprise less than 5% of AES’ annual revenues.  AES’ charges for construction and maintenance, along with the physical plant (pipes, meters, fittings, etc.), will be directly allocated to the appropriate entity.  In addition, this AIA will allow Riemer to be charged by AES a portion of the general overhead from all four entities.  This overhead consists of salary and benefits for the General Manager and Office Manager, as well as an allocation for office space and basic office supplies.  Riemer states that this overhead would be allocated 67% to the Utilities and 33% split between SME and AES.  Riemer avers that this split is acceptable because it is based on the number of bills issued by each respective entity.  

Public Interest Considerations

The Joint Applicants submit that the proposed transfer of assets of Herman from the Estate to Riemer is in the public interest and that affirmative public benefits will accrue as a result of the Transaction for a number of reasons, as discussed below.

The Joint Applicants aver that Riemer has the requisite technical, legal, financial, and managerial fitness to operate Herman.  Andrew Smith is the President and sole shareholder of Herman Oil, a currently certificated Pennsylvania public utility, and as such, the Commission has previously ruled him capable of managing a utility.  Mr. Smith acquired Herman Oil in 2013 and since that time, only one non-rate case related complaint was filed, which was amicably resolved through settlement.  No Commission fines or penalties have been imposed, and Mr. Smith maintains that he is in compliance in all material respects with all federal and state law and that he has not been prosecuted, indicted, or investigated for any criminal activity. 

The Joint Applicants note that Herman Oil’s distribution system adjoins Herman’s system and that, as a neighboring business, Herman Oil has a history of providing quality utility service in the rural areas served in Butler County.  Herman Oil and its personnel are familiar with operating in the area, and Mr. Smith claims to have substantial financial resources available to operate the utility, allowing for the acquisition of Herman’s system without straining the existing business.

The Transaction will not affect the ability to deliver safe and reliable service to customers, as the APA provides for an orderly transition of Herman’s assets to Riemer, claim the Joint Applicants.  Herman’s customers will have availability to the expertise of the personnel who own and work for Herman Oil and its non-utility affiliates, some of which already provide service to Herman.  To help facilitate the transition, Riemer, Herman Oil, SME, and AES plan to enter into AIAs upon Closing of the Transaction, as discussed above.  These AIAs will allow the Utilities access to more personnel than either company currently maintains, and to gain the benefits of economies of scale, synergies with utility and non-utility functions, and improved administration.  The AIAs will also provide for substantial cost savings by way of Riemer discontinuing the lease that Herman previously paid for its business office and by allowing Riemer to purchase natural gas for its customers at a discount to the amounts currently charged by the Main Supplier.

The Joint Applicants further contend that Riemer will obtain the benefit of substantial experience and expertise in operating a natural gas utility in Pennsylvania, as brought to the table by Andrew Smith and Herman Oil.  Riemer will retain Herman’s existing tariffs, customers, service territories, and other public service obligations, ensuring continuity of safe and reliable service to Herman’s customers and enabling a smooth transition of ownership to a new owner with greater management capability and wider experience in providing services.  Riemer declares that it will review the practices of Herman and will utilize a deliberate approach and best practices to produce greater efficiencies and improved customer service, further benefiting customers.

Given the utility’s relatively small size, the Joint Applicants note that Herman is not required to implement retail gas choice within its service territory and that Riemer’s acquisition of Herman will not result in the unlawful exercise of market power or anticompetitive conduct.  As to the impact of the Transaction on the employees of Herman, two of the primary employees (Executor of the Estate James Riemer and his wife Dale Riemer) desire to retire from their years of service in operating the company, while Herman’s other two full-time employees will continue in their current positions and at their current compensation as employees of Riemer for a period of two years after Closing, helping to further the cause of a seamless transition.  Herman employs one other part-time employee whose position will be eliminated, as the AIAs will provide all other employees and services necessary to operate Riemer.  Reimer asserts that, if any additional employees are needed, it will employ Pennsylvanians and use Pennsylvania business vendors whenever possible.

The Joint Applicants submit that the Transaction will result in significant synergy savings.  Under the AES AIA, Riemer will provision office space, billing, recordkeeping, and customer service from AES, which currently provides those services to Herman Oil.  This will create savings as Herman currently has expenses for lease of office space and employee salaries and benefits of its own, which will in part be eliminated and replaced with an allocation of these expenses from AES.  In addition, the affiliated relationship between these companies, in conjunction with Mr. Smith’s leadership, will lead to increased access to capital for infrastructure and technological improvements.

The Joint Applicants affirm that the Transaction will promote safety and environmental concerns associated with Herman’s wells.  Upon acquiring the wells, Riemer promises to thoroughly examine them and consider whether potential well issues need remedied.  Some of Herman’s wells may be in need of remediation, and if left unchecked could create environmental concerns and cost issues affecting ratepayers.  Riemer commits to examining this issue, as a benefit to overall safety, the environment, and ratepayers at large.

As President and sole shareholder of both Riemer and Herman Oil, Andrew Smith claims a successful history of serving rural Butler County in territory that borders Herman, and promises to continue that service post-Transaction on behalf of Herman’s former customers.  Since acquiring Herman Oil in 2013, Mr. Smith has taken steps to improve Herman Oil’s infrastructure, recordkeeping, billing, and customer service, and after the proposed Transaction, he vows to review the entire operations of Herman with the intentions of making similar improvements there.

Finally, the Joint Applicants claim that the Transaction will benefit the public by providing clarity to customers and the Commission in the form of a name change, as in the past there has been confusion concerning Herman Riemer Gas Company and Herman Oil and Gas Company, with bill payments, complaints, and Commission filings and notices having been submitted to one company when they were meant for the other, presumably because of the proximity of the two companies and the shared word “Herman” in their company names.  Post-Transaction, Riemer Natural Gas, LLC will have a wholly distinguishable name from Herman Oil and Gas Company, Inc., and given the common ownership, if any confusion between the two companies arises, it should be easily resolved.

Conclusion

We find that the record sufficiently supports the Joint Applicant’s claim that the proposed transfer of natural gas utility assets and customer accounts of Herman from the Estate to Riemer, the entry of Riemer as a natural gas distribution utility in Pennsylvania to begin providing service to the territory previously served by Herman in Buffalo, Clinton, and Jefferson Townships, Butler County, and the abandonment of Herman as a natural gas distribution utility in the Commonwealth of Pennsylvania will benefit customers by improving the managerial, technical, and operational resources from what exists today.  The transfer of assets of Herman from the Estate to Riemer will allow for a smooth transition of ownership from owners who desire to exit the natural gas utility business, to owners who are familiar with the service area and have the technical and managerial resources to better operate the utility.  For the reasons advanced by the Joint Applicants, we conclude that the record provides substantial evidence of affirmative public benefits sufficient to warrant approval of the proposed transaction under City of York v. Pennsylvania Public Utility Commission, 295 A.2d 825 (Pa. 1972) and Irwin A. Popowsky v. Pa. PUC, 937 A.2d 1040 (Pa. 2007). 

Upon review of the AIA filings, it does not appear that these AIAs are unreasonable or contrary to the public interest.  Therefore, these filings are hereby approved.  However, approval of these filings does not constitute a determination that the associated costs or expenses are reasonable or prudent for the purposes of determining just and reasonable rates.  Furthermore, the Commission’s approval is contingent upon the possibility that subsequent audits, reviews and inquiries in any Commission proceeding may be conducted, pursuant to 66 Pa. C.S. §§ 2102, et seq.  Lastly, this approval will apply only to the agreements, services, matters, and parties specifically and clearly defined under this instant proceeding as well as under any associated and previously filed filings.

Riemer is required to provide fully executed copies of these AIAs to the Commission within 30 days from the date of this Order.  In addition, Riemer should adjust these AIAs to include the information it provided in response to the Commission’s Bureau of Technical Utility Services’ data requests.

The Commission has determined that the Utilities are current with their annual financial and Security Planning and Readiness Self Certification Form report filing requirements, and there are no outstanding Commission fines or assessments against either utility.  Furthermore, the Commission’s Gas Safety Division has communicated that there are no outstanding gas safety issues with either of the Utilities. 

Having reviewed the instant application, we have determined that the proposed transfer of natural gas utility assets and customer accounts of Herman from the Estate to Riemer, the entry of Riemer as a natural gas distribution utility in Pennsylvania to begin providing service to the territory previously served by Herman, the abandonment of Herman as a natural gas distribution utility, and the approval of certain AIAs is necessary or proper for the service, accommodation, convenience, or safety of the public, and that the application should be approved; THEREFORE,

IT IS ORDERED:

1.  That the joint application of Riemer Natural Gas, LLC, Herman Riemer Gas Company, and the Estate of Anna Pearl Riemer for the proposed transfer by sale of tangible and intangible assets of Herman Riemer Gas Company from the Estate of Anna Pearl Riemer to Riemer Natural Gas, LLC is hereby approved and that a certificate of public convenience be issued evidencing our approval.  

2.  That the joint application of Riemer Natural Gas, LLC, Herman Riemer Gas Company, and the Estate of Anna Pearl Riemer for the approval of Riemer Natural Gas, LLC to begin to provide natural gas distribution service in Pennsylvania in the service territory previously served by Herman Riemer Gas Company in Buffalo, Clinton, and Jefferson Townships, Butler County is hereby approved and that a certificate of public convenience be issued evidencing our approval.  

3.  That the joint application of Riemer Natural Gas, LLC, Herman Riemer Gas Company, and the Estate of Anna Pearl Riemer for Herman Riemer Gas Company, Inc. to abandon service as a natural gas distribution utility in the Commonwealth of Pennsylvania is hereby approved and that, upon receipt of the notice outlined in Ordering Paragraph 4, below, a certificate of public convenience be issued evidencing our approval.

4.  That within 30 days of the consummation of the transaction described in Ordering Paragraph No. 1, above, Riemer Natural Gas, LLC shall notify this Commission of the effective date of the asset transfer and shall file an initial tariff reflecting the service territory outlined in Ordering Paragraph No. 2, as well as the terms, conditions, and rates of the service territory, effective on ten days’ notice.

5.  That if the Joint Applicants determine that the proposed transaction will not take place; the Joint Applicants shall promptly so notify this Commission.

6.  That the Affiliated Interest Agreement between Reimer Natural Gas, LLC and Herman Oil and Gas Company, Inc., at Docket No. G-2017-2602165, is hereby approved, consistent with this Order.

7.  That Reimer Natural Gas, LLC file with the Commission, at Docket No. G‑2017-2602165, a fully executed copy of this Affiliated Interest Agreement, consistent with this Order, within 30 days from the entry date of this Order.

8.  That the Affiliated Interest Agreement between Reimer Natural Gas, LLC and SME Well Services, LLC, at Docket No. G-2017-2602166, is hereby approved, consistent with this Order.

9.  That Reimer Natural Gas, LLC file with the Commission, at Docket No. G‑2017-2602166, a fully executed copy of this Affiliated Interest Agreement, consistent with this Order, within 30 days from the entry date of this Order.
10.  That the Affiliated Interest Agreement between Reimer Natural Gas, LLC and AES Specialized Services, LLC, at Docket No. G-2017-2602167, is hereby approved, consistent with this Order.

11.  That Reimer Natural Gas, LLC file with the Commission, at Docket No. G‑2017-2602167, a fully executed copy of this Affiliated Interest Agreement, consistent with this Order, within 30 days from the entry date of this Order.

12.  That upon filing of the notice mentioned in Ordering Paragraphs No. 4 or No. 5, above, and upon Commission receipt and approval of the fully executed Affiliated Interest Agreements outlined in Ordering Paragraphs Nos. 7, 9, and 11, above, that this case be marked closed.

[bookmark: _GoBack][image: ]	BY THE COMMISSION,




	Rosemary Chiavetta
	Secretary


(SEAL)

ORDER ADOPTED:  October 5, 2017
ORDER ENTERED:  October 5, 2017
13

image1.png




