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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Sia Meena (Complainant), filed on December 19, 2016,[footnoteRef:2] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Steven J. Haas, issued on December 1, 2016.  On January 6, 2017, PECO filed its Replies to Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the Initial Decision, consistent with the discussion in this Opinion and Order. [2: 	The Complainant’s Exceptions did not contain a Certificate of Service or other indication that the Parties were served.  By Secretarial Letter issued December 27, 2016, the Commission’s Secretary served a copy of the Exceptions on PECO Electric Company (PECO or Company) and provided PECO until January 6, 2016, to file Replies to Exceptions.] 


History of the Proceeding

On January 7, 2016, the Complainant filed a Formal Complaint (Complaint) with the Commission against PECO.  The Complainant alleged she was overbilled by her electric distribution company and the bills did not reflect actual usage in her apartment.  She also requested a payment arrangement.  This case is a timely appeal of an informal Bureau of Consumer Services (BCS) Informal Decision at BCS Case No. 3341568, issued on November 18, 2015.  In its decision, the BCS directed that the Complainant pay $82.00 per month along with budget billing amount of $110 beginning December 2015.

On February 2, 2016, PECO filed an Answer in which it denied that there were incorrect charges on the Complainant’s bills.  PECO averred that it conducted a high bill investigation and determined that the meter was working correctly and that all charges billed to the Complainant were correct.  In its Answer, PECO also indicated that two informal complaints filed previously by the Complainant were dismissed by the BCS.

An Initial Hearing in this case was scheduled for March 17, 2016, before ALJ Haas.  However, the Parties requested for continuance so that PECO could conduct a meter testing and for the Complainant to apply for Low-Income Home Energy Assistance Program (LIHEAP) grant.  The hearing was then rescheduled for July 21, 2016.

The ALJ conducted the rescheduled hearing on July 21, 2016.  The Complainant appeared pro se and testified on her own behalf.  PECO was represented by counsel and presented two witnesses and five exhibits, which were admitted into the record.  The hearing resulted in a transcript of seventy-six pages.  The record was closed on August 17, 2016.

On December 1, 2016, the Commission issued ALJ Haas’s Initial Decision wherein he dismissed the Complaint for failure by the Complainant to sustain her burden of proof.  As previously noted, the Complainant filed Exceptions to the Initial Decision on December 19, 2016, and PECO filed Replies to Exceptions on January 6, 2017.

Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980) (Waldron), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron 54 Pa. P.U.C. at 100.

The Commission explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

See, Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5 (quoting Bennett v. The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010)).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, 66 Pa. P.U.C. 463 (1988).

This proceeding is also a de novo review of the BCS determination of an appropriate payment plan for this account.  52 Pa. Code § 56.403(a).  The Complainant’s request for a Commission-issued payment arrangement must be consistent with the provisions of Chapter 14 of the Public Utility Code (Code), 66 Pa. C.S. §§ 1401, et seq.  Chapter 14 directs how the Commission must establish payment arrangements.  Section 1405 of the Code, 66 Pa. C.S. § 1405, regarding payment arrangements, reads in pertinent part:

(b) Length of payment arrangements. The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment arrangement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:


The ALJ made forty Findings of Fact and reached eight Conclusions of Law.  I.D. at 2-7, 14-15.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision 

ALJ Haas dismissed the Complaint for failure by the Complainant to carry her burden of proving that PECO’s bill was inaccurate or otherwise reflected incorrect usage.  But the ALJ sustained the Complainant’s request for a payment arrangement.  I.D. at 11, 14-15.

In his Initial Decision, ALJ Haas first addressed the Complainant’s contention that her monthly bill of $200 was too high for the electricity she used in her two-bed room apartment.  The ALJ examined evidence in the case in accordance with the standards of Waldron where the Complainant may establish a prima facie case by showing that: (1) the number of occupants of the household has not changed; (2) the potential for energy utilization is low; and (3) the prior billing history shows no previous abnormalities.  I.D. at 9.

In regard to the number of occupants who lived at the service address over the disputed period, the ALJ found that the Complainant lived alone in her residence.  The ALJ found no evidence of a change in the occupants over the disputed period.  I.D. at 9.

The ALJ examined the data provided by PECO regarding the Complainant’s historical energy usage at the service address.  The ALJ found that the sole source of heat in her residence is baseboard heater units, which is a very expensive type of heating system.  I.D. at 11.

The ALJ also examined data that PECO provided after conducting two high bill investigations at the Complainants’ residence in October of 2014 and May of 2016.  PECO’s high bill investigations were comprised of taking inventory of appliances in the residence, checking for foreign wiring and meter mix up, conducting a passing load test, and testing the accuracy of the meter.  I.D. at 9.

Based on the results of PECO’s high bill investigation in October 2014, the ALJ found that the Complainant had various appliances with potential monthly kWh usages as follows: Refrigerator/Freezer – 200; Stove/Range – 150; Washer - 3; Dryer - 28; Television set – 48; Water heater – 250; Baseboard heaters – 1440; Window air conditioner – 588; and Room lights – 50.  PECO’s technician’s calculations showed that the appliances in the Complainant’s apartment could potentially use an average of 958 kWh of electricity per month during the summer months and 2,169 kWh of electricity per month during the winter months.[footnoteRef:3]  The ALJ also found that during the May 2016 investigation a PECO technician calculated a potential electric usage of 3,247 kWh per month during winter months, after factoring in potential usage of all three baseboard heater units in the house.  I.D. at 9-10. [3: 	The ALJ noted that during the October 2014 investigation, PECO’s technician only calculated potential usage from one eight-foot baseboard heater unit located in the Complainant’s bed room.] 


The ALJ also found that electric usage at the Complainant’s household during the winter and spring of 2014-2015 and the winter and spring of 2015-2016 varied between 402 kWh and 1,714 kWh per month, and never reached either of the maximum potentials for electric usage in the Complainant’s apartment.  I.D. at 10-11.

The ALJ noted that PECO performed a passing load test by turning off all appliances in the residence except for the Complainant’s dryer and found that the meter was accurately recording usage (99.9% accuracy reading under a full load test and a 100.02% accuracy reading during a light load test).  Furthermore, the ALJ found that PECO did not discover any foreign wiring or meter mix-up during its investigation.  I.D. at 11.  The ALJ accepted PECO’s testimony regarding meter accuracy and there being no foreign wiring or meter mix-up.  Id. at 11-12.

Based on the forgoing, the ALJ concluded that the Complaint failed to establish by a preponderance of the evidence that PECO overbilled her for electric service.  The ALJ found that the bills issued by PECO were correct and the Complainant was responsible for payment of all charges.  Id.  

The ALJ also affirmed the BCS-issued payment arrangement that granted the Complainant a Commission-ordered payment arrangement to pay off her outstanding balance over a three-year period, or thirty-six months.  The ALJ noted that the BCS found that the Complainant had a gross monthly income of $1,516.67, there was only one person living in her household, and that there was no record evidence that her income or the number of people living in her household had changed.  The ALJ also noted that Section 1405(b)(2) of the Code does not allow the Commission to order a payment arrangement over a longer period.  Under this arrangement, the Complainant would pay her budget bill amount each month plus an additional $82.00.  The payment arrangement will begin with the first billing due date upon the entry of a Commission’s final Order in this proceeding.  I.D. at 13-14.

Exceptions and Replies

		In her self-styled Exception, the Complainant states that she does not agree with the ALJ’s Initial Decision.[footnoteRef:4]  The Complainant’s Exceptions are stated below: [4:  	We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b).  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy and inexpensive determination.] 


1. I strongly believe that [sic] was incorrectly billed by PECO Energy during the period under consideration.

2. I disagree with the outstanding payments that were billed to my account and the whole assessment of how the billing was done.


In its Replies to Exceptions, PECO submits that the Complainant failed to present any evidence to justify her high bill allegations and that the ALJ correctly concluded that the Complainant failed to meet her burden of proof and properly dismissed her Complaint.  R. Exc. at 3.

PECO avers that the Complainant had disputed that her electric bills were higher during the winter time; however, the record shows that her higher bills were based on the use of electric baseboard heaters.  PECO contends that the record evidence demonstrates that the Complainant’s high bill and meter concerns were properly investigated and addressed.  For all the above reasons, PECO believes the Complainant’s Exceptions should be denied and requests that the Commission uphold the ALJ’s Initial Decision and dismiss the Complaint.  R. Exc. at 4. 

Disposition

Upon review of the Complainant’s Exceptions, we conclude that, aside from generally disagreeing with the ALJ’s decision and reiterating her belief that she was billed incorrectly, the Complainant has not excepted to any specific findings of fact or conclusions of law delineated in the ALJ’s Initial Decision.

Having reviewed the ALJ’s Initial Decision, we find it to be duly supported by substantial evidence.  Therefore, we are of the opinion that nothing in the text of the Complainant’s Exceptions supports a conclusion that the ALJ’s Initial Decision should be reversed.  Furthermore, we find that there is substantial record evidence to support the ALJ’s finding that the Complainant was accurately billed for her electric usage.  As such, we shall deny the Complainant’s Exceptions.

	Accordingly, we shall adopt the ALJ’s Initial Decision that determined that the Complainant failed to meet her burden of proving that PECO was in violation of the Code, Commission Regulation or Commission Order.  We also agree with the ALJ’s determination to sustain the request for a payment arrangement pursuant to Section 1405(b)(2) of the Code.

Conclusion

Based upon our review of the Exceptions, Replies to Exceptions, the Initial Decision and the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and order; THEREFORE;

IT IS ORDERED:

1. That the Exceptions of Sia Meena filed on December 19, 2016, to the Initial Decision of Administrative Law Judge Stephen H. Haas issued on December 1, 2016, are denied consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Steven K. Haas is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Sia Meena against PECO Energy Company at Docket No. F-2016-2523604 is sustained to the extent it seeks a payment arrangement for the payment of outstanding charges on Sia Meena’s account, and dismissed in all other respects, consistent with this Opinion and Order.

4. That Sia Meena shall make monthly payments consisting of her current bill plus one-thirty-sixth (1/36) of the balance accrued on her account, beginning with the first billing due date following the date of entry on the last page of this Opinion and Order.

5. That as long as Sia Meena complies with the payment schedule stated in this Order, PECO Energy Company shall not suspend or terminate her electric utility service, except for valid safety or emergency reasons, or assess late payments or finance charges against her account.

6. That if Sia Meena does not comply with the payment schedule stated in this Opinion and Order, PECO Energy Company is authorized to suspend or terminate her utility service in accordance with the Commission’s statute and Regulations.

7. That the proceeding docketed at F-2016-2523604 be marked closed.
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Rosemary Chiavetta
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