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BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ROBERT KUHN, JR.,
Complainant,
vs. : No: C-2017-2610584
DUQUESNE LIGHT COMPANY,

Respondent.

DUQUESNE LIGHT'S REPLY TO COMPLAINANT’S EXCEPTIONS

Respondent Duquesne Light Company (“Duquesne Light” or the “Company”), by and
through its attorneys, Tucker Arensberg, P.C., files the following Reply to Complainant’s

Exceptions to the Initial Decision of Administrative Law Judge David A. Salapa:

INTRODUCTION

The Initial Decision correctly sustained Duquesne Light's Preliminary Objections and
dismissed the Formal Complaint because the Commission lacks jurisdiction to resolve the
property rights dispute that forms the basis of this action. The Commission lacks jurisdiction
over this matter in its entirety, which is purely a private dispute regarding property rights.
Complainant is attempting to dictate what actions Duquesne Light can (trimming trees) and
cannot (removing trees) undertake in its right of way where both actions are expressly permitted
by the applicable right of way agreement. The Complaint is a chalilenge to the scope and
validity of the right of way agreement because Complainant contends that the agreement does
not grant Duquesne Light the right to remove the trees referenced in the Complaint. These are
allegations that the Pennsylvania Supreme Court and the Commission itself have made clear

that the Commission lacks jurisdiction to resolve.
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THE COMPLAINT’S ALLEGATIONS

Duquesne Light operates a transmission circuit that runs through Complainant’'s
property. Formal Complaint Letter, pp. 1-2." Complainant acknowledges that Duquesne Light
relies upon a right of way agreement that permits it to trim or remove any trees or shrubbery
which threaten to interfere with the transmission system. Id., p. 1. In pertinent part, that right of
way agreement grants Duquesne Light the right to “enter upon said tract of land at any time for
said purposes, together with the further right to trim or_remove any trees, shrubbery or
obstructions which at any time the said party of the second part, its successors or
assigns, may deem necessary to prevent interference or threatened interference with the
construction, maintenance, repair, renewal, use or operation of said transmission
system.”

Complainant takes issue with the vegetation management activity that Duquesne Light
plans to undertake on Complainant's property, asserting that Duquesne Light's proposed
actions would fall outside of its easement. 1Id., p. 1. For example, Complainant alleges that
“DLC intends to increase the width of the established right-of-way (ROW) running across
my property by an estimated 40 feet on each side.” Id. (emphasis added). Complainant also
contends that Duquesne Light's right of way is only 32.5 feet wide even though there is no
defined width specified in the right of way agreement attached to the Complaint as Exhibit 3. Id.
He contends that Duquesne Light is planning to remove trees outside of the surveyed
easement. Id., p. 3.

ARGUMENT
The Commission lacks jurisdiction to adjudicate the issues presented in the Formal

Complaint because they relate exclusively to the scope of validity of Duquesne Light's right of

! Duquesne Light accepts the allegations in the Complaint as true for purposes of this brief since
Complainant's appeal emanates from the grant of Preliminary Objections.

2 Duquesne Light has already produced its right of way agreement in. this case. See Exhibit A to
Duquesne Light's Answer and New Matter.
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way over the Property.® Simply put, it is Complainant’s position that Duquesne Light's planned
vegetation maintenance action is not permitted by its right of way agreement and, therefore, is
impermissible. Formal Complaint Document, pp. 1-3. Complainant asks this Commission to
rule that the removal of the trees in question is beyond the scope of the right of way agreement.
The Commission, however, lacks jurisdiction to do so.

In Fairview Water Co. v. Pa. Pub. Util. Comm'n., 502 A.2d 162 (Pa. 1985), the

Pennsylvania Supreme Court explicitly held that the Commission does not have jurisdiction to
determine the scope and validity of an easement. Following the Supreme Court’s precedent,
the Commission has repeatedly determined that it is not the proper forum for resolving property
rights controversies because those matters must be decided by courts of general jurisdiction.

See, e.g., Perrige v. Met. Ed. Co., Docket No. C-00004110, 2003 WL 21916400 (Pa. P.U.C.

July 10, 2003); Milliard v. Nat'| Fuel Gas Dist. Corp., Docket No. C-2013-2398065, 2014 WL

466622, at *4 (Pa. P.U.C. Jan. 24, 2014) (Salapa, ALJ) (“The Commission has no jurisdiction to
adjudicate real property issues such as the scope of the Respondent's easements and what
activities the Respondent can engage in within its right of way, pursuant to its right of
way agreements. Such a determination is solely within the jurisdiction of the courts of the
Commonwealth.”) (emphasis added). The Complaint suffers the same flaws as Complainant is
trying to limit what activities Duquesne Light can engage in within its right of way — removing
trees. Commission precedent requires the dismissal of such complaints.

For example, in Boczar v. PPL Elec. Utilities Corp., Docket No. C-20016332, 2003 WL

1738952 (Pa. P.U.C. Feb. 6, 2003), the complainant alleged that the utility was not authorized to
place its poles, transformers, and cable lines on his property. The Commission stated that since
the utility company produced right of way agreements for the facilities in question (and it is

undisputed that Duquesne Light has such an agreement here), it was without jurisdiction to

3 Duquesne Light's Preliminary Objections were filed pursuant to 52 Pa. Code § 5.101(a)(1), which
allows a party to file preliminary objections due to “lack of commission jurisdiction.”
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determine property rights concerning those easements. Similarly, in Amati v. West Penn Power
Co., Docket No. C-00945842 (Order entered on Oct. 25, 1995), the Commission stated that real
property issues, such as trespass and whether utility facilities were located pursuant to a valid

easement are within the exclusive jurisdiction of the courts of common pleas. See also, Fiorillo

v. PECO Energy Co., Docket No. C-00971088, 1999 WL 33592799 (finding that complainant's

assertion that a power line was not properly on her property “must be pursued as a civil action in
trespass and/or ejectment” because those “issues deal with the proper use of real property”
which is “within the exclusive jurisdiction of the courts of common pleas of this
Commonwealth.”).

While Complainant challenges Duquesne Light's right of way agreement as being
ambiguous, he admits that the agreement exists and that Duquesne Light relies on it as the
basis for its proposed vegetation maintenance actions. Formal Complaint Letter, pp. 1-3. The
undisputed fact that Duquesne Light does have a right of way agreement upon which it relies,
regardless of whether Complainant disputes whether the scope of that agreement authorizes
Duquesne Light to remove the trees within that right of way, deprives the Commission of
jurisdiction in this matter.

The Commission’s decision in Stavnicky v. PPL Utilities, Inc., Docket No. C-20043368,

2005 WL 1651882 (Pa. P.U.C. May 23, 2005) (Melillo, ALJ) (Final Order entered on July 13,
2005), illustrates that point. In that case, the complainant alleged that PPL was not authorized
to place a pole and associated facilities on his property and requested that the Commission
order that those facilities be removed. |d. at *1. In response, PPL produced written
documentation of an easement relating to the complainant’s property and argued that the
Commission lacked jurisdiction to determine the validity of that easement. The presiding ALJ
agreed, holding: “Accordingly, | conclude that subject matter jurisdiction in right-of-way disputes
extends only to cases wherein there is no written documentation of an easement. If PPL

produces a document purporting to a show a grant of authority for a right-of-way
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concerning Complainant’s property, then the Commission’s inquiry should be at an end.”
Id. at *11 (emphasis added).

A similar result was recently reached in Vale Vista Associates, LP v. West Penn Power

Co., Docket No. C-2015-2517345, 2016 WL 826759 (Pa. P.U.C. Feb. 16, 2016) (Salapa, ALJ)
(Final Order entered on March 29, 2016). There, the presiding ALJ granted preliminary
objections based on lack of jurisdiction where the complaint related to the utility’s attempt to
remove trees from the complainant’'s property pursuant to a written easement agreement.
Following the holding of Stavnicky, the ALJ held:
Accepting as true all the facts alleged in the complaint, the Complainants
are not entitled to relief as a matter of law. The dispute alleged in the
complaint is whether the Respondent may remove trees from its easement
pursuant to its easement agreements. Since the parties have produced
easement agreements, the Commission’s decision in Stavnicky requires
that the Commission dismiss the Complainant’s complaint.
As set forth above, the Commission lacks subject matter jurisdiction to adjudicate
real property disputes, including the scope and validity of easements. Since the
Commission’s jurisdiction does not extend to adjudicating real property disputes,
| will sustain the preliminary objections. . . .
Id. at *7 (emphasis added).

The Commission’s decision in Tomb v. Penn. Electric Co., Docket No. C-2008-2036378,

2008 WL 5786615 (Pa. P.U.C. Dec. 4, 2008), is particularly instructive. In that case, the
complainant requested that the Commission order Penelec to cease and desist cutting down
trees on her property on the grounds that the trees fell outside of Penelec’s right of way. |d. at
*1. The complainant argued that Penelec’s “unauthenticated 1921 company document, which is
neither notarized nor recorded in the county courthouse as part of any land deed is not valid....”
Id. (internal quotations omitted). Penelec filed preliminary objections arguing that the
Commission lacked subject matter jurisdiction over the dispute. The presiding ALJ granted the

preliminary objections and the Commission affirmed because the “Commission lacks subject
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matter jurisdiction to determine the scope and validity of the instant easement.” 1d. at *2.* As
relevant to the instant dispute, the Commission stated:

The Complainant next asserts that her Complaint challenged the existence, as
opposed to the validity, of an easement which would allow Penelec a 100-foot
right-of-way. Exc. at 2. We note that the Complaint acknowledged the
existence of an easement recorded in 1945. Complaint at 2. Penelec also
produced a copy of an easement. Penelec Preliminary Objections, Exh. 3.
As such, it is clear that the instant controversy is not regarding the
existence of the easement, it is about the scope of the easement. This
Commission is not the proper forum to resolve a controversy which will
determine property rights, that is a matter for a court of general
jurisdiction. See Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-
00004110 (July 11, 2003) (holding that, in a dispute regarding the location of a
right-of-way, the Commission had no jurisdiction to interpret the meaning of the
written right-of-way). See also Fiorillo v. PECO Energy Co., Docket No. C-
00971088 (September 15, 1999) (citing Lou Amati/Amati Service Station v. West
Penn Power Co. and Bell-Atlantic-Pennsylvania, Inc., Docket No. C-00945842
(October 25, 1995) where the Commission stated that real property issues such
as trespass and whether or not utility facilities are located pursuant to valid
easements or rights-of-way are within the exclusive jurisdiction of the Courts of
Common Pleas of the Commonwealth). Shedlosky v. Pennsylvania Electric Co.,
Docket No. C-20066937, slip op. at 6-7 (May 28, 2008). Accordingly, the
Complainant's Exception on this issue is denied.

Id. at *3 (emphasis added; internal quotation omitted).

The instant case presents the same issues as Stavnicky, Vale Vista, and Tomb.

Complainant is challenging Duquesne Light's right to take certain actions (removing trees)
within its right of way. Duquesne Light has a written right of way agreement that it claims grants
the company the right to take the actions challenged in the Complaint. Like the Complainant in
Tomb, Complainant acknowledges the existence of Duquesne Light's written documentation of
the right of way. Formal Complaint Letter, pp. 1-3. This matter squarely implicates the scope
and validity of the right of way agreement. The Commission lacks the jurisdiction to hear such a
dispute.

Complainant’s reference to a Duquesne Light Letter of Notification, filed in 2005 for the

conversion of an existing 69 kilovolt (kV) transmission line to 138 kV, does not change the

4 The Commission “has only those duties, powers and responsibilities as were expressly or by
necessary implication given to it by the Legislature.” Id. “Jurisdiction may not be conferred by the
parties where none exists.” id.
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nature of the Complaint. Exceptions, p. 1. That Duquesne Light had negotiated rights of way
agreements with other former landowners of varying widths, represented that its past vegetation
management practices conformed to applicable NESC and OSHA standards, or stated it was
not changing existing right of way agreements by increasing the circuit’s voltage, do not make
Complainant’s allegations any less of a property rights dispute. Id. at pp. 1-2. Nor does the
fact that the Commission ultimately granted Duquesne Light's request to increase the circuit
voltage.

This Complaint remains a challenge to what activities Duguesne Light can and cannot
undertake in its right of way — where the right of way agreement (the existence of which is
undisputed) expressly grants Duquesne Light the right to do what it plans to do. That Duquesne
Light had previously pruned some of the trees it now intends to remove does not alter the

substance of Complainant’s allegations or confer jurisdiction over this dispute.

CONCLUSION

Since the Commission lacks jurisdiction to resolve the issues involved in the Formal
Complaint, the Initial Decision correctly granted Duquesne Light's Preliminary Objections
pursuant to 52 Pa. Code § 5.101(a)(1). Duquesne Light respectfully requests that the

Commission affirm the Initial Decision and dismiss the Formal Complaint in its entirety.’

> Since the Initial Decision granted Duquesne Light's Preliminary Objections on jurisdictional
grounds, Duquesne Light's supplemental arguments in its Preliminary Objections relating to
Complainant’s request for monetary damages and that Duquesne Light be ordered to commission
an environmental assessment need not be discussed here. This is not intended to be, and
should not be interpreted as, a waiver of those arguments.
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TUCKER ARENSBERG, P.C.

Jeremy ;Féhvell, Esquire
Paul Shane Miller, Esquire
Counsel for Duquesne Light Company



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ROBERT KUHN, JR.,
Complainant, :
VS. : Docket No. C-2017-2610584

DUQUESNE LIGHT COMPANY,

Respondent.

APPENDIX TO RESPONDENT’S REPLY TO EXCEPTIONS

Respondent’s Exhibit A - Right of Way Agreement

Respectfully submitted,

TUCK@W
Jeremy .‘\Iﬁrfell, Esquire
PA1.D. No. 316258

1500 One PPG Place

Pittsburgh, PA 15222

(412) 594-3938

Counsel for Respondent, Duquesne Light
Company
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- THIS . INDENTURE .

}
BETWEEN

JOHN FRANGIS and ELIZABETH FRANCIS, his wife, of Warren-
dale, Allegheny Coﬁntv, Pa., parties of the first part,
AND '

DUQUESNE LIGHT COMPANY, a corporation organized and exist~

ing under the lawsiof the Commonwealth of Pennsvlvania, having
its principal office in the Citv of Pittsburgh, County of Alle~
gheny and Commonwe&lth of Pennsylvania, partv of ‘the second

part, i

, l WITNESSEDH ‘

That the said parties of the first part, for and in con~
gideration of the éum of One thousand ($1,000. OO) Dollars, to
then now paid by the said party of the second part, the receipt
wheraor 1ls hereby acknowledged, do hereby grant, bargain, sell

and convev unto the gaid party of the second part, its BUCOE8S
l

" pors end assigns, h perpetual easement and right of way, v

SR 801088 that'éertain tract of land situate in Shaler Town-
ship, Allegheny Cohntv, Pa., bounded and described as follows-—
~ On the North by land now or formerly of W. T McNeal' on
the Bast by land now or formerly of Mary A, Burns and -land now
or formerly of Bernard Burns; on the South by Elfinwild Roed;

and on the West by land now or formerly of. Lucinda L. Hieber,

land now or formerlyaof Emma H. Orooks, land now or formerly of
P .

Ppillip Hieber, lend now or formerly of T. W. Hieber and land
now or formerly of John H. Hieber;
for a transmission svstem for the conveyanoe, distribution and

use of eleotric cdrrent, consisting of wires, csbles and crosg-

_arms, supported on steel towers or columns, with the necessary

fixtures and apparatus, on such foundations, if any, s the
sald party of the]second part, 1its successors or aasigns; may

deem necessary’ or(proper for use in connection ‘with sald trans—

pg,&ikofw
FUA NG

MAD'Ethis da.'y of % in the year bf:otjix:'-f.,. A
TLord one ‘thousand 1 qine hundred 4 twenty-six (1926), e

{ R
} ele /073
| . m—e—




to trim or remove any trees, shrubbery or obstructions whi.ch

t

mission system, with the right, privilege and authority to

erect, construct, dse, operate, maintain, repsir, renew and
finally rOmove the;same, end to enter upon sald tract of land

at any time for sa}d purposes, together with the further right

at any time the said party of the second part, 1ts successors
or assigns, may deem necessary to’ prevent interference or
threatened interfe?ence with the construction, maintenance,
repalr, renewal, uée or operation of sald transmlssion system.
The sald eas%ment'ana right of way across the land hereind
before described té extend from sald land now or formerly of
Lucinde L. Hieber ko pald land now or formerly of Bernard Burns,
snd to be located hubstantially as indicated by the red 1line
on the blueprint ahtached hereto and made a part hereof.. Not
more than one (1) hower shall be ereoted.on said land.

) TOBETHER with all and singular the seld rights and privi-
1egeé, and such others as may be reasanably hecessary to fully
enjoy and use the same. . '

TO HAVE AND TO HOID ‘the same unto and for the use of the
sald party of the gecond part, 1lts successors and assigns.

The land lg-éizn!l across which sald easement and right
of way 1ls granted &ay rlways be used by the sald perties of
the first part, ﬁééir helrs or assigns, for such uses and
purposes as will'%ot interfere with the construotioﬁ, mein-
tenance, repalr, %enewal, uge or operation.bf sald transmission
system, and are ﬁdt inconslstent theréwith; provided, always,
that the sald par%ies of the first part, thelr heirs or assigns,)
in the use of said land shall not damage or Injure any of the
property of the s%i& party. of theAsecond paff, its successors
or agsigns, on sa#d right of way, nof interfere in any msnner
with the cénatfuc%ion, maintenance, repalr, renewal, use or

operation of said;transmiséiOn_system.

The sald paﬁty of the second part shall pay for all danm-
ages done to growing orops and femces on sald land resulting
YT L)
! SR AT,

; | [b 15
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|
i
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from the cdnstructipn and maintenance of sald transmlasion
: ! : .
system, |

. WITNESS the hande and seals of the said partiea‘of the
: i

afirst‘part, the daf and year first ahove written,

WITNESS:

‘élf%%;éqxvS%i:;i?745&;z~43EAL)

COMMONWEALTH op PENNSYLVANIA ;
88
COUNTY oF ALEEGHENY )

( |
ro |
: |
_ Before me, a'Notary Public in and for: sald CommOnwealth
and County of Allegheny, personally appeared John Francis and
Elizabeth Francis,.his wife, and scknowledged the foregoing

|
Indenture to be their act and deed and desired the same to be

reuorded a8 such.g vffi ’°f ,:
WITNESS my hand and Notarial seal this 27y o

3A D. 1926.

L il

Notary F ic.
8; A, LLEWELLYN, - Notary Publis -
MY COMMISSION EXPIRES
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RECEIVED of........ Ag> - Company, & corporation of the .
State of Pennsylvania, the sum Of..sZ.. .. . 2ecmBr T o cvivens s brsortsesenns sessenessmenss s / ©< ) Dollars,
in consideration of whioh, as well a8 in con tion of the covenants f ’i&s heremaftar mentioned,.,...CCF....
do hereby give and grant unto the seid....0 L. LRI Wt ecner raengonsesucne s inzensaines
its successors assigns, the exclusive right or Eon to purohase al sy tune within .

from reof rpetusl right oi waYy or easement, up:
w Towushnp, .......... .

‘descnbed &8 follows: )
On the North by lands of............... . .
'On the East by I8ndB 0o eereme s s snns oo emsecenceneen :
On the South by lands of e [ SRR irtueesentmee b senereen ; and
On the West by lands of... enatrarebstsinsessarsarss s Casarean s raranes s aa ks snatrs
for s transmigsion aystem for the convevaxwe, distribution and use of electric current, consisting of wires and cables,
supported on poles «0r on steel towers or columns on concrets or stone foundations not more than thirty (30) ieet wide
bethirty (30) feet ong, and cposs nohors, guys, brace poles and other fixtures and apparatus whioh the.,.......... -
- BB LA A A M FINR . Nk AL Company, its successors or assigns, may deem necessary or proper for *
use in cdhnection “with the sai trn.nsmms)on systef, with the ri Jght, privilege, and suthority to evect, construot, uss,
. operate, maintain, repair, renéw and finally remove the same, and to-enter tipon eaid tract of land at any time for said
urposes, together with the further right to trim or remove any trees, ahrubbery or obstruction which at any time may
terfcre or threaten to interfere with the consttuction, mnganoe, rspm ),non al or operation of sald tmnsrmsmon

sysb THE CONSIDERATION -OR. SUM. . T 2 P N TS PRSP DU i
]Z YDollars, , upon delivery of deeg for right of way or easemént, and pi wleges 88 aioresmd
OVIDDD the eald At "MD% ............................... Company, its sucosss gus, shall,
* { R from e date hersof, no’me ‘;2“ ......
;:M hexrs, adminigtrators, executors or egsigns, in writing thatét or they will take, accept

cha.se‘ said nght of way or essement and pnvxlegea for a tranemission fystem as above described at the price and

terms aforeseid. e RN o
" 'The sum of A e ettt 8 7 © ) Dollars, paid
8t the fime of signing gﬁfﬁyptmn the recmpt whereof is hereby aoknowledged “shall be credited on the purchase price u1
the event that this option is aoceptad

Ak AT I EEAEEGA s heirs or assigns, for such uses and

- The l@d upon, over, N

% ..... TE AR o2

urposes as will not interfere wi nstmohon mamt.enance, re %—or operamqn of gl nsmigeio “W
and are not inconsietent therowith; prov1ded, always, that.., Mz Zesa......

eeesrirsbr sy et ‘9/%‘ assigns, in the use 1d la.nd shall not da.mnge or m;ure aify’ of the pruperty oi

Oi .«ompany, its successors or assigns, on sald nght of way nor mterfare in

er wnh ‘the constru ruction, mamtanance, repeair, renewal or operation of said tmnsmmamn system, B

ht of way is granted, may always be used by..coeinicien,

heirs or assiyns, agree to make, exéoute and deliver o WM
Company, its successors or assigns, a good and satmiautory ant or conweyance of said ght of way or easement for

a trw system zmd privile oresmd free and olear of all incumbrances, subjeot to. the approval of
................. Company, its successors or assigns.

This option, if accept.ed a8 herefh provxded is the agreement between the parties hereto, and it is agreed and under-
stood that all previous communications, regresentsmons or understandmgs between the parhes. either verbal or written,

- gontrary to the provisions hereof, are hereby abrogatsd and wn.

Time is of the esgence of this option,

| ita 8U0CEBH0T8 OF asgigng, shall not notify..,
“heirs or agsigns, by writien n
A ALy BIL4d. .. 3

ent for that purpose tb ® or they elect to take, accept and purchase sald right of way or easement and

* privileges nt the price and termp aforesaid, at or before the expiration of ... eeerars e arevrnes e et e ne e rene

from the date hereof, then this option shall iorthmth bocome null and void and .be no effect.

P. O. Address............

" P. 0. Address...orrneres

)



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

ROBERT KUHN, JR.,
Complainant,
vs. : No: C-20172610584
DUQUESNE LIGHT COMPANY,
Respondent.

CERTIFICATE OF SERVICE
| hereby certify that | have this day served a true copy of the foregoing document upon

the participant listed below in accordance with the requirements of 52 PA. Code § 1.54 (relating
to service by a participant):

Robert Kuhn, Jr.
3705 Aurelia Drive
Allison Park, PA 15101

Rosemary Chiavetta, Secretary
Pennsylvania Public Utility Commission
Keystone Bldg. 2nd Floor W
400 N. Street
Harrisburg, PA 17120
(Via Electronic Filing)

Pennsylvania Public Utility Commission Office of Special Assistants
(Via email at: ra-OSA@pa.gov) .

Dated this 9" day of October, 2017 /
P

Jeremy \(/Fatrell, Esquire

PA 1.D;j No. 316258

1500 QOne PPG Place

Pittsburgh, PA 15222

(412) 594-3938

(412) 594-5619 (fax)
jfarrell@tuckerlaw.com

Counsel for Respondent Duquesne Light
Company

LIT:629927-1 014657-158498



