BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Arnold Neubauer					:
							:	
	v.						:		C-2017-2595708
							:
Philadelphia Gas Works		 		:



ORDER DENYING RESPONDENT’S MOTION
FOR SUMMARY JUDGMENT


Procedural Background

On March 13, 2017, Arnold Neubauer (Complainant or Mr. Neubauer) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent or PGW) at Docket Number C-2017-2595708.  In the complaint, Mr. Neubauer asserted that there were incorrect charges on his PGW utility bills.  The complaint was processed and served by the Commission on March 27, 2017.

On April 19, 2017, PGW filed an answer with new matter to Mr. Neubauer’s complaint.  In the answer and new matter, PGW denied Mr. Neubauer’s assertions of incorrect billing.  PGW also asserted that Mr. Neubauer’s complaint had previously been settled between the parties via a certificate of satisfaction filed on August 10, 2016 in response to a prior complaint filed by Mr. Neubauer against PGW at Docket Number C-2016-2547227.  PGW requested that the new complaint at Docket Number C-2017-2595708 be dismissed as a result.

Also on April 19, 2017, PGW filed a motion for summary judgment.  In its motion, PGW again raised the issue of the previously filed certificate of satisfaction and asserted that the legal and factual issues had been settled between the parties.  As a result, according to PGW, the issues raised in the new complaint filed by Mr. Neubauer at Docket Number C-2017-2595708 were the same as those previously settled in Mr. Neubauer’s case at Docket Number C-2016-2547227 and the new complaint should therefore be dismissed.

Mr. Neubauer’s responses, if any, to PGW’s new matter and motion for summary judgment were due on May 12, 2017, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.102.  Mr. Neubauer did not file any response to PGW’s new matter or motion for summary judgment.

On June 19, 2017, the Office of Administrative Law Judge assigned this case to me as the presiding officer.  Accordingly, I planned on issuing my order regarding PGW’s motion for summary judgment within 30 days of the date the matter was assigned to me.  In the interim, the Office of Administrative Law Judge sent an initial telephonic hearing notice to the parties, indicating that the hearing in this matter had been scheduled for August 17, 2017.

Before I could rule on PGW’s motion for summary judgment, Mr. Neubauer filed  a letter with the Office of Administrative Law Judge, stating that he did not consent to a telephone hearing for various reasons.  Mr. Neubauer also requested that the venue be changed from Harrisburg to Philadelphia in order to make travel to an in-person hearing more convenient since Mr. Neubauer lives in Philadelphia.  I treated the letter as a motion to change venue.  Since the motion was received by the Office of Administrative Law Judge on June 29, 2017, PGW had until July 24, 2017 in which to file a response, pursuant to the Commission’s regulations at 52 Pa. Code § 5.103 regarding motions generally.  While awaiting PGW’s response, I held PGW’s motion for summary judgment in abeyance.

When the July 24, 2017 deadline for PGW’s response passed without a response being filed, I checked the hearing file and the Commission’s dockets to see if a response had been filed without being forwarded to my office.  My review indicated that PGW did not file a response to Mr. Neubauer’s motion to change venue.  My review further indicated that Mr. Neubauer had not filed his motion to change venue with the Commission’s Secretary’s Bureau as required by Commission Regulations.
Given the above issues, on August 7, 2017 I personally caused Mr. Neubauer’s motion to change venue to be filed with the Commission’s Secretary’s Bureau.  I also sent an email to both parties, indicating that Mr. Neubauer’s motion to change venue would be deemed filed as of August 7, 2017 and that PGW’s response would be due no later than August 28, 2017.  I also advised the parties that the currently scheduled hearing of August 17, 2017 would have to be cancelled pending the outcome my decision on the motion to change venue.  

Also given the above issues, I continued to hold PGW’s motion for summary judgment in abeyance, pending my decision on the motion to change venue.

PGW did not file its response to Mr. Neubauer’s motion to change venue by August 28, 2017 as directed.  Instead, PGW filed its response on September 7, 2017 which was 10 days after the deadline for a response.  In its email forwarding the response to my office, PGW stated that the delay was caused by a miscommunication on PGW’s end about the filing.

I did not consider PGW’s response to Mr. Neubauer’s motion in rendering my decision on the motion.  Although Mr. Neubauer’s motion was unopposed, I concluded that Mr. Neubauer had not met his burden of proof and I therefore denied the motion via order dated October 4, 2017.

PGW’s motion for summary judgment is now ready for consideration.  Although that motion is unopposed, for the reasons discussed below, I conclude that PGW has not met its burden of proof and I therefore deny the motion.  

Legal Discussion

		The Commission’s Rules of Administrative Practice and Procedure permit parties to file preliminary motions.  52 Pa.Code §§ 5.101-103.  The Commission’s regulation at 52 Pa.Code § 5.102(a) permits any party to move for judgment on the pleadings or summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  In addition to the pleadings, a motion for summary judgment must be based on depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa.Code § 5.102(c).  The standard for granting both motions is the same.  The presiding officer will grant a preliminary motion if the record shows that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  

		The standard of review for both a motion for judgment on the pleadings and a motion for summary judgment is the same.  The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pennsylvania v.  McCall, 459 A.2d 406 (Pa.Super.1983); Mertz v. Lakatos, 381 A.2d 497 (Pa.Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Company v. Pike Coal Company, 412 A.2d 466 (Pa. 1979).  Judgment will be granted only where the right to relief is clear and free from doubt.

Well-established Commission precedent tends to afford unrepresented complainants the opportunity to orally set forth their cases on the record, and cautions against dismissing cases on a preliminary basis.  In the often-cited case of Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed because of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).  
In this case, PGW asserts that the issues raised in the new complaint filed by Mr. Neubauer at Docket Number C-2017-2595708 are the same as those previously settled in Mr. Neubauer’s case at Docket Number C-2016-2547227.  As a result, PGW is seeking dismissal of the new complaint filed by Mr. Neubauer.

Although the new complaint appears substantially similar to the original complaint, it is not clear from the current record that the new complaint must be dismissed.  Of particular note, the new complaint speaks of timeframes subsequent to those at issue in the original complaint.  Therefore, it seems reasonable to conclude that Mr. Neubauer is discussing events (including billing issues) that occurred subsequent to any settlement of his prior case.  In sum, looking at the current record in the light most favorable to Mr. Neubauer, as I am required to do when disposing of PGW’s motion, I cannot conclude that no genuine issue of material fact exists and that PGW is entitled to a judgment as a matter of law.  The motion is therefore denied at this preliminary stage of the proceedings.

Although PGW’s motion is denied, I note that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the motion in this case.  Mr. Neubauer must prove, by a preponderance of the evidence, that he is entitled to relief because PGW has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the company concerning the service provided to him.  This is a higher legal standard than that which was used to judge PGW’s motion for summary judgment.





 
ORDER


		THEREFORE,

		IT IS ORDERED:  

		1.	That the Motion for Summary Judgment filed by Philadelphia Gas Works on April 19, 2017 is hereby denied.

		2.	That this matter shall be scheduled for an initial telephonic hearing through the Office of Administrative Law Judge scheduling unit.
 


Date:	October 11, 2017	______________________
		Andrew M. Calvelli
		Administrative Law Judge
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