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PENNSYLVANIA PUBLIC UTILITY COMMISSION

Vilma Mary DeMarco




fillin "Complainant's name" \d "":







:



v.





:

C-2017-2613087







:

PECO Energy Company

 

:

ORDER DENYING

RESPONDENT’S PRELIMINARY OBJECTIONS
Procedural Background

On July 3, 2017, Vilma Mary DeMarco (Complainant or Ms. DeMarco) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent or PECO) at Docket Number C-2017-2613087.  In the complaint, Ms. DeMarco asserted that the utility was threatening to shut off her service or has already shut off her service.  Ms. DeMarco also asserted that charges attributable to a tenant were being improperly placed on her account by PECO.  The complaint was processed and served by the Commission on July 7, 2017.
On July 27, 2017, PECO filed an answer to Ms. DeMarco’s complaint.  In the answer, PECO admitted or denied Ms. DeMarco’s assertions.  PECO also requested that the complaint be dismissed.
Also on July 27, 2017, PECO filed preliminary objections to the complaint.  In the preliminary objections, PECO asserted that Ms. DeMarco has made an improper claim for money damages which must be dismissed because the Commission lacks the legal power to grant money damages.  PECO further asserted that Ms. DeMarco’s account was correctly billed for charges incurred by her tenant because there was a foreign load discovered at Ms. DeMarco’s service address.  PECO therefore requested that complaint be dismissed for legal insufficiency.

Ms. DeMarco’s response, if any, to PECO’s preliminary objections was due on August 21, 2017, pursuant to the Commission’s Regulations at 52 Pa. Code § 5.102.  Ms. DeMarco did not file any response to PECO’s preliminary objections.

On September 13, 2017, the Office of Administrative Law Judge assigned this case to me as the presiding officer, via a Motion Judge Assignment Notice directed to the parties.  
PECO’s preliminary objections are now ready for consideration.  For the reasons discussed below, I am denying the preliminary objections.

Legal Discussion



The Commission’s Rules of Administrative Practice and Procedure provide for the filing of Preliminary Objections.  52 Pa. Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18,1994).  In this case, PECO has filed preliminary objections averring that the complaint is legally insufficient and should therefore be dismissed.  As such, the preliminary objections invoke the provisions of 52 Pa. Code §§ 5.101(a)(4):
The Commission’s Rules provide, in relevant part:

(a) 
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(4)
Legal insufficiency of a pleading.
For purposes of disposing of the preliminary objections, the Commission must accept as true all well pleaded material facts of the nonmoving party, as well as every reasonable inference deducible from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in the light most favorable to Ms. DeMarco and should dismiss the complaint only if it appears that Ms. DeMarco would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994); see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  “For purposes of testing the legal sufficiency of the challenged pleading, a [motion to dismiss] … admits as true all well-pleaded, material, relevant facts, and every inference deducible from those facts.”  Marinoff v. Bell Telephone Co. of Pennsylvania, 75 Pa. P.U.C. 489, 491 (1991).

In this case, PECO asserted that Ms. DeMarco has made an improper claim for money damages which must be dismissed because the Commission lacks the legal power to grant money damages.  PECO further asserts that Ms. DeMarco’s account was correctly billed for charges incurred by her tenant because there was a foreign load discovered at Ms. DeMarco’s service address.  PECO therefore requested that complaint be dismissed for legal insufficiency.

I cannot treat PECO’s assertions as true for purposes of disposing of the preliminary objections, and must instead treat the allegations in the complaint as true when disposing of the preliminary objections.  Turning to the complaint, it is not clear that Ms. DeMarco is improperly seeking money damages, or that Ms. DeMarco has admitted that there was a foreign load at her service address.  I also note that Ms. DeMarco states in the complaint that PECO is threatening to shut off her service as opposed to the tenant’s service.  Given those assertions, I must conclude that Ms. DeMarco has stated claims upon which relief could be granted, and that dismissal of the case at this preliminary stage must be denied.  I will therefore enter an appropriate ruling below.

Although PECO’s preliminary objections are denied, I note that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the motion in this case.  Ms. DeMarco must prove, by a preponderance of the evidence, that she is entitled to relief because PECO has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the company concerning the service provided to him.  This is a higher legal standard than that which was used to judge PECO’s preliminary objections.
ORDER



THEREFORE,



IT IS ORDERED:  



1.
That the Preliminary Objections filed by PECO Energy Company on July  27, 2017 are hereby denied.


2.
That this matter shall be scheduled for an initial telephonic hearing through the Office of Administrative Law Judge scheduling unit.
Date:
October 13 2017
______________________



Andrew M. Calvelli



Administrative Law Judge
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