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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of John F. Carmody (the Complainant) filed on March 13, 2017, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Joel H. Cheskis, which was issued on January 31, 2017, in the above-captioned proceeding.  Replies to Exceptions have been timely filed by PPL Electric Utilities Corporation (PPL or the Respondent).  As will be discussed later in this Opinion and Order, while the Complainant’s filing was labeled “Exceptions,” we will treat the filing as a Petition for Reconsideration (Petition) and the Respondent’s “Replies to Exceptions” as an Answer to the Complainant’s Petition.  For the reasons stated below, we shall deny the Complainant’s Petition and mark this proceeding closed.

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On July 5, 2016, the Complainant filed a Formal Complaint (Complaint) against PPL.  I.D. at 1.  In his Complaint, the Complainant averred that there are incorrect charges in the amount of $944.75 on his bill that are related to foreign load.  See I.D. at 1‑2.  More specifically, the Complainant explained that after his tenants contacted PPL about a high bill inquiry, PPL investigated his property and determined that there was a foreign load present from wires running to a detached shed.  The Complainant explained that PPL subsequently charged $944.75 to his bill for the load.  The Complainant argued extensively, with the support of various documents attached to his Complaint, that the load PPL identified on his property, and charged to his electric bill, is not foreign load.  See I.D. at 2.

On August 23 2016, PPL filed an Answer to the Complaint.  I.D. at 2.  In its Answer, PPL generally admitted and denied the various averments made in the Complaint.  PPL specifically denied that there were incorrect charges on his account and that it had properly transferred the Complainant’s tenants’ balance to the Complainant’s account after the foreign load was discovered.  See I.D. at 2; see Answer ¶ 4.  PPL requested that the Commission deny the Complaint.  See I.D. at 2; Answer at 2.

On September 7, 2016, a Telephonic Hearing Notice was issued that scheduled a telephonic evidentiary hearing in this case for November 1, 2016.  See I.D. at 2.  On September 12, 2016, the ALJ issued a Prehearing Order informing the parties of the various procedural rules that would govern the hearing.  Id.

On November 1, 2016, the telephonic evidentiary hearing was held.  See I.D. at 2.  The Complainant appeared pro se, and he presented oral testimony and one exhibit, which was admitted into the record.  Id.  Counsel for the Respondent presented the testimony of one witness, Joyce Clement, a field investigator, who sponsored six exhibits that were admitted into the record.  Id.  A transcript of the hearing, consisting of thirty-two pages, was created.  Id.  The record in this docket closed on November 30, 2016, when the transcript was submitted to the Commission.  See I.D. at 3.

The Commission issued the Initial Decision of ALJ Cheskis on January 31, 2017.  In the Initial Decision, the ALJ dismissed the Complaint for the Complainant’s failure to satisfy his burden of showing that PPL in any way violated the Public Utility Code, a Commission Order or Regulation or a Commission-approved tariff.  See I.D. at 13.

On March 7, 2017, in accordance with the provision of Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the Commission entered a Final Order at this docket in which it permitted the ALJ’s Initial Decision that dismissed the Complaint and marked the docket closed, to become final without further Commission action.

As noted, supra, on March 13, 2017, the Complainant filed Exceptions to the ALJ’s Initial Decision.[footnoteRef:1]  On March 24, 2017, the Respondent filed Replies to Exceptions.  On April 11, 2017, the Complainant filed a letter with the Commission responding to PPL’s Replies to Exceptions. [1: 	The Exceptions that were filed with the Secretary’s Bureau on March 13, 2017, did not include a Certificate of Service.  As such, by letter dated March 16, 2017, the Secretary’s Bureau provided a copy of the Exceptions to the Respondent, informing the Respondent that it had until March 27, 2017, to file Replies to Exceptions.] 


Background

The issue in this case involves whether a foreign load existed at the Complainant’s property and whether PPL properly transferred the account associated with the foreign load in the name of the Complainant, who is the landlord of the property, and collected any arrearages on the account from the landlord, pursuant to Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1.  See Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing) at 6.

As a simple overview, PPL determined that a foreign load existed at the Complainant’s property and, accordingly, listed the account associated with the foreign load in the Complainant’s name, which included an outstanding balance of $944.75.  The Complainant disputes PPL’s determination that foreign load existed at his property and disputes the account being listed in his name and his responsibility for the outstanding balance of $944.75.

The pertinent facts of this case are summarized here.  The Complainant is the landlord and owner of a property served by PPL, which is leased to the Complainant’s tenants.  See Findings of Fact Nos. 3-4.  In response to a high bill complaint that PPL received from the Complainant’s tenants, PPL investigated the Complainant’s property and determined the presence of a foreign load on the tenants’ meter in the form of a 110 kilovolt (kv) motion light and a 220 kv outside light located at a detached shed on the property.  See Findings of Fact No. 4-5.  Specifically, PPL identified a 110 kv line and 220 kv line running from the circuit breaker to the detached shed.  Findings of Fact No. 12.  The tenants have shared use of the detached shed, and the lighting located at the shed is used for the shared space.  See Findings of Fact No. 6; see also I.D. at 10.  Following its determination that foreign load was present, PPL transferred the account associated with the tenants’ meter from the tenants to the Complainant until the foreign load was corrected.  See Findings of Fact No. 15.  In addition, PPL sent a letter to the Complainant informing him of the results of its foreign load investigation and that the outstanding balance on the account was in the amount of $944.75.  See Findings of Fact Nos. 16-18.  The foreign load was corrected by the Complainant’s hired electrician on April 25, 2016.  See Findings of Fact Nos. 7-8, 22.  Once the foreign load was corrected, the tenants again assumed responsibility for their usage on the account.  See I.D. at 11.

Discussion

We begin by considering the nature of the matter before us because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on February 20, 2017.  Exceptions were not received by the Commission by the required due date, and the Commission did not exercise its right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  Therefore, in accordance with Section 332(h) of the Code, 66 Pa. C.S. § 332(h), the Initial Decision of ALJ Cheskis, issued on January 31, 2017, became final without further Commission action, and a Final Order was entered on March 7, 2017, stating as much, as well as dismissing the Complaint and closing the matter.  The Complainant, who is unrepresented, filed Exceptions on March 13, 2017, which was within six days of the Final Order.  Particularly because the Complainant is unrepresented and because his filing was made reasonably near the entry date of the Final Order in this case, we will exercise our discretion under 52 Pa. Code § 1.2(a), which requires that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable, and consider the Complainant’s filing on March 13, 2017, as a Petition for Reconsideration of the Commission’s final decision.  52 Pa. Code § 5.572(c).  Consequently, we will treat the Replies to Exceptions filed by the Respondent on March 24, 2017, as an Answer to the Petition for Reconsideration.   52 Pa. Code § 5.572(e).  However, we will disregard, in entirety, the Complainant’s filing dated April 11, 2017, as our Regulations do not permit replies to an Answer to a Petition for Reconsideration.
Legal Standard

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Sections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) 
and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.

	In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:

	Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).

A petition to amend or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

Finally, we note that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).  Therefore, any issue that the Commission does not specifically address or delineate in its decision shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

In his Initial Decision, ALJ Cheskis made twenty-two (22) Findings of Fact and reached fourteen (14) Conclusions of Law.  See I.D. at 3-5; 11-13.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  We note our summary, supra, of the pertinent facts of this case.

In the Initial Decision, the ALJ explained that the Complainant argued that PPL made an incorrect determination that foreign load was present at the service address, and PPL consequently incorrectly transferred the Complainant’s tenants’ account, which included the $944.75 outstanding balance, to the Complainant’s name.  See I.D. at 6.  The Complainant contended that there was no foreign load at this property and requested that PPL be directed to transfer the balance owed on the account back to the tenants.  See I.D. at 6.  As explained in the Initial Decision, the Complainant presented testimony and evidence in this case showing that he depreciates half of the value of the detached shed in support of his position that the tenants have shared use of the detached shed.  See I.D. at 10; Findings of Fact No. 6, 8.  As explained in the Initial Decision, the Complainant argued that because his tenants enjoy shared use of the detached shed, the two wires that ran from the tenants’ circuit breaker to the detached shed does not constitute foreign load.  See I.D. at 10.

As explained in the Initial Decision, PPL responded by presenting testimony and exhibits that showed that the foreign load was discovered by a PPL representative, in the form of two wires running from the circuit breaker to the detached shed serving a 110 kv motion light and a 220 kv outside light, and that the wiring was subsequently corrected by the Complainant’s hired electrician at the service address.  See I.D. at 6; see Findings of Fact Nos. 7, 11-12.

The ALJ found that regardless of whether the Complainant depreciates half the detached shed because the tenants have shared use of the area, the two wires that ran from the tenants’ circuit breaker to the shared use shed created the foreign load and that PPL appropriately transferred the account to the Complainant’s name.  See I.D. at 10, citing to Chinniah, infra; Kopf, infra.

In support of his findings, ALJ Cheskis set forth an extensive discussion of the applicable case law in his Initial Decision.[footnoteRef:2]  As explained in the Initial Decision, the term “foreign load” refers to utility service which is not related to serving a tenant but for which the tenant is being billed.  See I.D. at 6-7, citing Santos v. Metropolitan Edison Company, Docket No. C-00967757 (Order entered August 7, 1997).  The ALJ explained that foreign load occurs when a tenant’s meter registers usage for utility service provided to a dwelling unit or units other than the tenant’s or to a common area of a building, such as hallway lighting or to communal laundry room appliance.  I.D. at 7, citing George W. Kopf, Jr. v. PECO Energy Co., Docket No. C-2012-2332993 (Opinion and Order entered June 13, 2013) (Kopf) at n. 1.  Foreign load exists where tenants have a meter and are direct utility customers and where utility service for other tenants or for the landlord is being billed through their meter.  I.D. at 7, citing David P. Boyce v. Duquesne Light Company, Docket No. Z-00223698 (Opinion and Order entered September 1, 1994) (Boyce); 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013) (communal street lights in a mobile home park were connected to the electric boxes of the homes of the nearest tenants); Gnana Chinniah v. PPL Electric Utilities Corp., Docket No. F-2012-2325248 (Opinion and Order entered May 9, 2013) (foreign load was created by a detached storage shed located in the middle of a backyard of a duplex on the boundary between the two properties); and Kopf, supra (the foreign wiring condition related to electric service to common areas in a second floor hallway, basement and outside light of a rental property). [2: 	We note here that one of the documents attached to the Complaint was a printout copy of the Commission’s 1998 Proposed Policy Statement on foreign load.  It appears the Complainant printed this policy statement on April 27, 2016, from a prior version of the Pennsylvania Bulletin available online at www.pabulletin.com.  Although the ALJ did not address the 1998 Proposed Policy Statement in his Initial Decision, we note, for the record, that the Commission withdrew the 1998 Proposed Policy Statement and that any reliance on such statement in this proceeding would be contrary to law.  See 1-A Realty v. PPL Electric Utilities Corporation, Docket Nos. F-2010-2166554 and F‑2010-2166976 (Order entered April 12, 2012) at 18-19, 13, n.2  ] 


Also, as the ALJ explained, once a foreign load is discovered, the utility is required, pursuant to Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, to list the account associated with the foreign load in the name of the owner of the property until it is corrected.  See I.D. at 7-8, citing 66 Pa. C.S. § 1529.1.  The ALJ explained that the Commission has established that Section 1529.1 is clear in that only individually metered units may be billed directly to a tenant and that, upon the documenting of the presence of foreign load, a utility must bill the service to the landlord.  See generally I.D. at 8, citing Boyce.

According to the ALJ, the Complainant argued that even if a foreign load were present on his property, he should not be responsible for the entire outstanding balance of $944.75 on the account associated with the foreign load because the electric usage related to the foreign load was only a small amount relative to the outstanding balance.  See I.D. at 10.  The Initial Decision explained, however, that there is “no de minimus exception” in foreign load cases.  See I.D. at 10, citing Ace Check Cashing at 8.  Throughout the discussion in the Initial Decision, the ALJ made citations to Ace Check Cashing,[footnoteRef:3] in which the Commission determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing at 6. [3:  	In Ace Check Cashing, the Commission’s foreign load policy was explained in detail:  Upon finding a foreign load, the utility must list the account, including any arrearages, in the landlord’s name.  The landlord is responsible for paying the utility bills until the foreign load is correct.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to re-list the account back in the tenant’s name.  However, the landlord remains responsible for any arrearages on the tenant’s account that existed prior to when the utility verified that the foreign load was corrected.  This rule applies even if the amount of usage attributable to the foreign load is considered de minimus.  See Ace Check Cashing at 6-8.] 


Furthermore, the Initial Decision explained that the law is clear that the Commission has no jurisdiction over disputes between landlords and tenants.  See I.D. at 8, citing to Ace Check Cashing at 6-8; Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547 (Order entered April 9, 2008).  Thus, the ALJ determined that financial responsibility for the $944.75 balance, as between the Complainant and his tenants, is a private matter that is between the Complainant and his tenants, not appropriate for the Commission to resolve.  See I.D. at 10; see also I.D. at 8-9, citing Ace Check Cashing at 6; citing also Edmund v. Corazzini v. UGI Penn Natural Gas, Inc., Docket No. F-2009-2101282 (Opinion and Order entered July 16, 2010) (the landlord may seek damages from his tenant through the courts but that is a private matter that is outside the Commission’s jurisdiction).

The ALJ concluded that the Complainant failed to carry his burden of proof, pursuant to 66 Pa. C.S. § 332(a), to demonstrate by a preponderance of the evidence, that no foreign load existed at the Complainant’s property and that PPL in any way violated the Code, any Commission order or regulation or any Commission-approved tariff.  See I.D. 6, 9, 10-11; see also Findings of Fact No. 14.  The ALJ determined that substantial record evidence demonstrated that foreign load was present at the service address.  See I.D. at 10-11.  The ALJ also determined that substantial record evidence demonstrated that PPL acted properly in listing the account in the Complainant’s name until the foreign load was corrected and in transferring the account balance to him.  I.D. at 10-11.  The ALJ concluded that the Complainant failed to rebut PPL’s evidence by a preponderance of the evidence, and, therefore, that he had failed to satisfy his burden of proof.  See I.D. at 10; citing to Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); see also Conclusion of Law No. 14.  For all the above reasons, the ALJ dismissed the Complaint.  See I.D. at 13. 

The Petition for Reconsideration

In the Petition, the Complainant admits to laying the 110 kv and 220 kv lines to the shared detached shed from the tenants’ meter and correctly identified the definition of foreign load to be applied in this case, but objects to the ALJ’s finding that foreign load existed in this case.  See Petition at 1-2; 5-6.  More specifically, the Complainant states, “Judge, I don’t see how I created a ‘foreign load’ by what I did.”  See Petition at 6.  The Complainant avers that the use of the light at the detached shed is exclusively shared by his tenants, and that he does not use it.  See Petition at 1; 4.  He also claims that the high bill and outstanding balance on the account was mostly attributable to the tenants’ prior usage rather than the shed lighting.  See Petition at 8.

In its Answer to the Petition, PPL argues, inter alia, that the Complainant has done nothing more than repeat the same information that he used in support of his Complaint and at the time of the telephonic evidentiary hearing, and the same claim that he does not understand how his actions caused a foreign load.  See Answer at 5-6.  PPL submits that the Complainant failed to show that the ALJ made an improper finding of fact, and/or improperly applied the law to the facts of this case, and/or reached an inappropriate conclusion of law.  See Answer at 3, 6.  PPL contends that the Complainant simply reiterated information which he already presented to the ALJ in support of his position that a foreign load was not present on his property and/or that, even if a foreign load was present, that he should not be responsible for the resultant balance from his tenants’ account.  Id.  PPL asserts that the ALJ already heard this evidence and rendered an appropriate decision; in light of such, PPL maintains that the Complainant’s Petition is without merit and should be denied.  Id.

Disposition

As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.  The second step of the Duick analysis is, therefore, to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  Based upon our evaluation of the record and the parties’ positions in each particular case, we will determine if there is a sufficient basis for us to exercise our discretion to amend or rescind a prior Order, in whole or in part.

Based on our review of the record, we conclude that the Complainant has not satisfied the Duick standards with respect to his arguments regarding the presence of foreign load on the Complainant’s property and PPL’s subsequent transfer of the account associated with the foreign load to the Complainant’s name, including the outstanding balance that existed on the account prior to when PPL verified that the foreign load had been corrected.  The Complainant’s arguments fail because the Complainant has not raised any new or novel arguments and has merely reiterated the arguments he has made throughout this proceeding.  Additionally, the ALJ’s findings regarding foreign load are supported by the substantial evidence in the record and applicable case law.
 
Conclusion

Based upon our review of the record and the applicable law, we shall deny the Complainant’s Petition for Reconsideration; THEREFORE,

IT IS ORDERED:

1. That the Petition for Reconsideration, filed by John F. Carmody on March 13, 2017, under the label of “Exceptions,” is denied.

2. That a copy of this Opinion and Order shall be served on the parties to this proceeding, John F. Carmody, as the Complainant, and PPL Electric Utilities Corporation, as the Respondent.

3. That the Secretary’s Bureau shall mark this proceeding closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  October 26, 2017

[bookmark: _GoBack]ORDER ENTERED:  October 26, 2017
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