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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Letter Petition for Reconsideration (Petition) filed by Kevin Wilson (Complainant) on May 4, 2017, in response to the Initial Decision (I.D. or Initial Decision) of Administrative Law Judge (ALJ) Angela T. Jones, issued on February 8, 2017. [footnoteRef:1]  Philadelphia Gas Works (PGW or Company) filed an Answer to the Petition on May 18, 2017.  For the reasons set forth herein, we shall deny the Complainant’s Petition and adopt the Initial Decision, as modified. [1: 	 	The Commission received the Petition on April 17, 2017; however, the filing did not contain a Certificate of Service or other indication that the Parties were served and did not contain a Verification.  By Secretarial Letter issued on April 20, 2017, the Secretary’s Bureau notified the Complainant that it would hold the Petition for fifteen days to allow for the filing of the Verification.  On May 4, 2017, the Complainant filed the required Verification.  By Secretarial Letter issued on May 8, 2017, the Commission’s Secretary served a copy of the Petition on PGW and provided PGW until May 18, 2017, to file an Answer.] 


History of the Proceeding

On September 29, 2016, the Complainant filed a Formal Complaint (Complaint) against PGW requesting a payment arrangement.  In the Complaint, the Complainant also requested documentation from PGW regarding an alleged repaired gas leak located in or near a property adjacent to the service address.

On November 2, 2016, PGW filed an Answer requesting that the Commission dismiss the Complaint.  The Answer also specifically set forth the Complainant’s history of broken Company-issued and Commission-issued payment arrangements.

A Hearing Notice dated November 30, 2016 (Hearing Notice), notified the Parties that an Initial Hearing was scheduled in this matter for January 24, 2017.  ALJ Jones issued a Prehearing Order dated December 8, 2016 (Prehearing Order), which provided the procedural rules and guidelines for the proceeding, in part, as follows:

2.	A request for a change of the scheduled hearing date must state the agreement or opposition of other parties, and must be submitted in writing and should be submitted no later than five (5) days prior to the hearing.  52 Pa. Code § 1.15(b).  Requests for changes of hearing dates must be sent to me and all parties of record.  The correct address is:

Administrative Law Judge Angela T. Jones
Pennsylvania Public Utility Commission
801 Market Street, 4th Floor, Suite 4063
Philadelphia, PA 19107

Changes are granted only in rare situations where good cause exists.


Prehearing Order at 1-2.

The Prehearing Order also informed the Parties that they may lose the case if they did not participate in the hearing and present evidence on the issues raised.  Prehearing Order at 2.

Both the Hearing Notice and the Prehearing Order were sent via first class mail through the United States Postal Service to the address the Complainant provided in his Complaint.  Neither document was returned to the Commission as undeliverable.

On January 10, 2017, the Complainant filed an Amended Formal Complaint (Amended Complaint) against PGW again requesting a payment arrangement.  In the Amended Complaint, the Complainant also alleged that he was having issues related to PGW’s confirmation of a “hot water leak within the heating system” at the service address.  The Complainant averred that he was not able to have this problem adequately addressed by his landlord.

In the Amended Complaint, the Complainant further alleged that the Philadelphia Department of Licenses and Inspection (L&I) has documented violations regarding the location of the Complainant’s mailbox at the service address.  The Complainant specifically averred that L&I has determined that the mailbox needs to be moved inside the property.  The Complainant contended that because there is not an adequate mailbox at the service address, he never received any mail from the Commission.[footnoteRef:2] [2:  	On February 16, 2017, PGW filed an Answer to the Amended Complaint.  In its Answer to the Amended Complaint, PGW averred that it lacks any knowledge regarding the hot water heating system at the service address and the status of any disputes the Complainant has with this landlord.] 


On January 24, 2017, the hearing in this matter convened at 10:00 a.m. as scheduled.  PGW appeared and was represented by counsel, who was accompanied by one witnesses.  No one appeared on behalf of the Complainant.  I.D. at 3.  During the hearing, the ALJ recessed to allow time for the Complainant to appear or to communicate a reasonable explanation as to why he could not be present at the scheduled hearing.  I.D. at 3.  The ALJ reconvened the hearing at approximately 10:35 a.m. and the Complainant remained absent without communicating why he failed to appear.  Id.  Prior to the conclusion of the hearing, Counsel for PGW moved to dismiss the Complaint with prejudice for lack of prosecution, which the ALJ took under advisement.  Id.

The record in this case contains a six-page transcript.  The record was closed on January 24, 2017.

		On February 8, 2017, the Commission issued the ALJ’s Initial Decision, which granted PGW’s motion to dismiss the Complaint, with prejudice, for failure to prosecute because the Complainant failed to appear for the hearing despite being provided with notice of the hearing.  I.D. at 9.  No Exceptions to the Initial Decision were filed.  Thus, on April 7, 2017, the Commission issued the Final Order indicating that the Initial Decision became final without further action and dismissed the Complaint with prejudice.

	As previously stated, the Complainant filed his Petition in response to the Initial Decision on May 4, 2017. [footnoteRef:3]  PGW filed its Answer to the Petition on May 18, 2017. [3: 	The Complainant’s Petition is written in letter format and does not strictly comply with our Regulations, which require that “[p]etitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.”  52 Pa. Code § 5.572(a).  Nevertheless, we will consider the Petition in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).] 


Discussion

We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that “[p]arties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them ….”  What we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the commission.

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. 1935)).

Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559. 

In the Initial Decision, ALJ Jones made nine Findings of Fact and reached eight Conclusions of Law.  I.D. at 4, 8.  We shall adopt and incorporate herein by reference the ALJ’s Findings of Fact and Conclusions of Law unless they are either expressly or by necessary implication overruled or modified by this Opinion and Order.

In the Petition, the Complainant does not challenge the determinations made by ALJ Jones in her Initial Decision.  Rather, the Complainant merely discusses the circumstances surrounding his tenancy at the service address and an apparent dispute with his landlord.  Petition at 1.  Additionally, the Complainant alleges that the gas service in or near an adjacent property to the service address has been shut off because of an alleged gas leak.  Id.

The Complainant further alleges in the Petition that he has not received any bills or notices at the service address as he does not have an adequate mailbox.  Id.  Specifically, the Complainant avers that his mail is dropped between his door and an unlocked screen door.  Id.  The Complainant also claims that L&I has cited the landlord regarding this mailbox situation at the service address.  Id.

In its Answer, PGW contends that the Complainant failed to address the reason for his failure to attend the scheduled hearing in this matter.  Answer at 2.  PGW argues that the Complainant received adequate notice and an opportunity to be heard as neither the Hearing Notice nor the Prehearing Order were returned as undeliverable to the Commission by the United States Postal Service.  Id.  As such, PGW argues that because the Complainant failed to appear at the scheduled hearing, the Complaint should be dismissed, with prejudice, for failure to prosecute.  Id.

PGW also notes in its Answer that the Complainant’s explanations set forth in his Petition regarding his tenancy and the conditions of the service address, and an adjacent property, have no application to the fact that he failed to appear at hearing or even his request for a payment arrangement.  Id.  As such, PGW asserts that the Petition fails to raise any new or novel arguments relevant to this matter.  Answer at 2-3.

		Based on our review of the record, as well as the Petition and Answer, we shall deny the Complainant’s Petition and adopt the ALJ’s Initial Decision, as modified.  The ALJ properly dismissed the Complaint due to the Complainant’s failure to appear at the hearing.  Because the Hearing Notice and the Prehearing Order were sent to the Complainant’s address, as listed on the Complaint, and were not returned by the United States Postal Service, there is a rebuttable presumption that the Complainant received these documents.  See, Berkowitz v. Mayflower Securities, Inc., 455 Pa. 531, 317 A.2d 584 (1974); Geary v. Verizon Pennsylvania Inc., Docket No. C-2009-2118625 (Order entered September 16, 2010) (Geary).  Additionally, the Complainant did not make any new or novel arguments to challenge the ALJ’s determinations made in her Initial Decision; nor did the Complainant produce any reason for his absence at the hearing.  Rather, the Complainant’s Petition merely discusses the circumstances surrounding his tenancy at the service address as well as an adjacent property.

Out of concern for the waste of the Commission’s and PGW’s time and resources, we have, on many occasions, dismissed pro se complaints with prejudice for failure to appear at a hearing.  See, e.g., Cynthia Santore Smith v. PECO Energy Company, Docket No. F-2014-2446204 (Order entered September 3, 2015); Marilyn Day v. PECO Energy Company, Docket No. C-2010-2181515 (Order entered June 10, 2011); and Geary.  However, we have also declined to dismiss complaints with prejudice if the complainants made good faith attempts to reach their hearings on time.  See, e.g., Yomari Then v. Philadelphia Gas Works, Docket No. F-2012-2318264 (Order entered June 13, 2013); Windell C. Wiggins v. PECO Energy Company, Docket No. C-2010-2190335 (Order entered October 27, 2011); and Edward B. Ference v. Equitable Gas Company, Docket No. C-20015840 (Order entered February 12, 2002).  In this matter, there is no indication that the Complainant made a good faith attempt to be available for the hearing at the scheduled time.  However, because the Complainant filed an amended complaint prior to the evidentiary hearing indicating that he was not receiving correspondence, it is reasonable to conclude that the Complainant may not have received notice of the date and time of the hearing scheduled in this matter.  Accordingly, we will dismiss the Complaint, but without prejudice.

Conclusion

For the reasons discussed herein we shall deny the Complainant’s Petition and adopt the ALJ’s Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

		1.	That the Petition for Reconsideration filed by Kevin Wilson on May 4, 2017, is denied.

		2.	That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on February 8, 2017, is adopted, as modified, consistent with this Opinion and Order.

3.	That the Complaint, as amended, filed by Kevin Wilson against Philadelphia Gas Works, at Docket No. C-2016-2571197, is dismissed without prejudice.

		4.	That this case is marked closed.

[image: ]							BY THE COMMISSION,



							Rosemary Chiavetta
							Secretary

(SEAL)
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