BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Lisa Humphrey




:








:


v.





:

F-2017-2619614
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PECO Energy Company



:

PREHEARING ORDER #2

MOTION FOR CONTINUANCE

GRANTED
By Hearing Notice filed August 29, 2017, an Initial Hearing was scheduled for Thursday, November 2, 2017, at 10:00 a.m.  By telephone called on October 31, 2017, the Complainant, Lisa Humphrey, requested that the Initial Hearing be rescheduled.  The Complainant initially stated that she was unable to speak with counsel for PECO Energy Company (Respondent or PECO) to reschedule the hearing.  The Complainant stated that she had no way other than by telephone to contact the Philadelphia office or opposing counsel.  

The undersigned sent an email to counsel for PECO stating the substance of the contact with the Complainant and that the Complainant expressed that she had not heard back from counsel for PECO.
On October 31, 2017, PECO expressed by electronic mail (email) that the Complainant spoke with regulatory assessor assigned to her case on October 30, 2017.  The Complainant informed the regulatory assessor of her disability and problems with her foot.  The regulatory assessor stated there is an option of a telephonic hearing.  PECO stated that the Complainant did not desire a telephonic hearing.  PECO represented that the Complainant advised she would have someone transport her to the scheduled hearing.  PECO counsel advised that PECO objects to rescheduling this matter and it objects to a telephonic hearing.

The Complainant contacted the Philadelphia office again by telephone on October 31, 2017.  The email from PECO counsel was read to the Complainant.  The Complainant stated that she can no longer obtain transportation for the scheduled hearing date.  

It is noted that in her formal complaint the Complainant advised about the deterioration of both of her feet and scheduled surgery regarding her left foot on August 7, 2017.  
It is also noted that the Hearing Notice dated August 29, 2017, states,

If you are a person with a disability, and you wish to attend the hearing, we may be able to make arrangements for your special needs.  If appropriate, we may be able to provide you with a telephonic hearing instead of an in-person hearing.  Please call the scheduling office at the Public Utility Commission at least five (5) business days prior to your hearing to submit your request.

Hearing Notice at 2, ¶4.

On August 29, 2017, a Prehearing Order was filed at this docket.  The Prehearing Order advised, among other things, about the procedure to reschedule the in-person hearing.  It stated that a request to reschedule a hearing is to be submitted in writing to the undersigned no later than five days prior to the hearing and should state whether the opposing party agrees or disagrees with the request.    


Pursuant to 52 Pa.Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted by motion in writing, filed no later than five (5) days prior to the hearing with the Pennsylvania Public Utility Commission (Commission or PUC).  The continuance requested by the Complainant is not timely, and is not in the correct form.  The Complainant in this matter is representing herself, and therefore is appearing in this proceeding pro se.  


52 Pa.Code § 1.2(a), (c) and (d) state, 

(a) This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.



*


*


*

(c)
The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.

(d)
These liberal construction provisions apply with particularity in proceedings involving pro se litigants.   

Pursuant to 52 Pa.Code § 1.2(a), (c) & (d), the undersigned will treat the communicated request as a written motion by the Complainant.  The communication not being in the correct form will not delay the undersigned from securing a just, speedy and inexpensive determination in this proceeding.



This matter is ripe for ruling.



The Complainant did not file the requested continuance timely.  It is noted that the Complainant has raised issues regarding her feet that would cause her to be physically disabled.  The waiver of the timing requirement for the request to reschedule the hearing will not adversely affect the substantive rights of the Respondent.  Consequently, the undersigned will invoke the waiver of the timing requirement of 52 Pa.Code §1.15(b) as permitted by 52 Pa.Code § 1.2(c).  



It is also noted that the scheduled hearing date is one where the Respondent has multiple cases heard by the undersigned.  Thus, the option of a telephonic hearing on the scheduled hearing date would mean that the Respondent would appear in-person and the Complainant would appear telephonically.  The undersigned finds that such a situation would appear biased with one side having the advantage to interact extemporaneously regarding documents and witnesses and the other side without that advantage.  66 Pa.C.S. § 319(a)(1) requires the presiding officer to, “Avoid impropriety and the appearance of impropriety in all activities.”  Additionally, “the functions of all presiding officers shall be conducted in an impartial manner.”  66 Pa.C.S. § 331(c).  


Under the circumstances of this proceeding with the Complainant representing herself, there would not be any advocate present in the hearing room for the side of the Complainant.  I find that the option of a telephonic hearing on the scheduled hearing date would not provide this presiding officer with a proceeding that is conducted impartially.  I do not find the option of conducting the hearing telephonically reasonable. 


I find it reasonable to reschedule the initial hearing.   I also find it reasonable, to have the rescheduled hearing conducted telephonically so as not to further delay this matter based on the availability of transportation accessible to the Complainant.  If the Complainant desires an in-person hearing, she must request it in writing to the undersigned.  The correct address of the undersigned is:
Administrative Law Judge Angela T. Jones

Pennsylvania Public Utility Commission 

801 Market Street, 4th Floor, Suite 4063



Philadelphia, PA 19107


A Hearing Notice canceling the current hearing date and rescheduling to a future date will be issued.  All parties are encouraged to talk with each other to resolve this matter, or some portion thereof, if possible, as it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231.   


I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.  It is noted that failure of any party to plan and invoke proper procedure without cause to do otherwise does not warrant an emergency.  


THEREFORE,

IT IS ORDERED:
1. That the continuance requested by Lisa Humphrey, the Complainant in the formal complaint of Lisa Humphrey v. PECO Energy Company at Docket No. F-2017-2619614 is granted.
2. That this matter is to be rescheduled for hearing.
Date:
October 31, 2017



____________________________








Angela T. Jones
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