BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sanju John						:
							:
	v.						:		C-2017-2621095
							:
Philadelphia Gas Works				:



ORDER GRANTING IN PART AND DENYING IN PART
THE PRELIMINARY OBJECTIONS FILED BY 
PHILADELPHIA GAS WORKS


HISTORY OF THE PROCEEDING

		On August 14, 2017, the Complainant, Sanju John, filed a formal complaint against Philadelphia Gas Works (PGW) wherein he alleged that PGW failed to repair a cracked sidewalk and replace a curb following the installation of new gas lines on his property.  By way of relief, the Complainant is requesting that PGW replace the missing curb and repair the cracked sidewalk.    

		On September 14, 2017, PGW filed an answer with new matter, preliminary objections and a motion for summary judgement.  Notices to Plead were properly attached to both the preliminary objections and the motion for summary judgment.  In its answer, PGW denied that there is a reliability, safety or quality problem associated with the service provided to the service address at issue.  In its new matter, PGW avers that the Complainant is not the ratepayer or owner of the property at issue, and he is not a PGW customer.   

		In its preliminary objections, PGW requests that the complaint be dismissed preliminarily on the basis that the Commission is without authorization to order the relief requested by Mr. John.  PGW argues that since it does not perform the concrete repair work sought by the Complainant, it would have to contract with someone who does, thereby making the relief sought by the Complainant tantamount to an award of monetary damages, the payment of which the Commission cannot order.[footnoteRef:1]  PGW argues that the request constitutes impertinent matter within the meaning of 52 Pa.Code §5.101(a)(2).  The Complainant did not file an answer to PGW’s preliminary objections.   [1:  PGW’s motion for summary judgment will be addressed in a separate order.] 


		By Motion Judge Assignment Notice dated October 23, 2017, the matter has been assigned to me.  The preliminary objections are ready for decision.

DISCUSSION

		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-000935435 (July 18, 1994).  When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The rules regarding preliminary objections are as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.
* * *
52 Pa. Code § 5.101(a).  


		 In reviewing preliminary objections, only the facts in the pleadings filed by the nonmoving party can be presumed to be true in order to determine whether recovery is possible. Pennsylvania State Lodge, Fraternal Order of Police v. Dept. of Conservation & Natural Resources, 909 A2d 413 (Pa.Cmwlth. 2006) aff'd, 492 Pa. 304, 924 A.2d 1203 (2007).  
The reviewing authority will accept as true the well-pled averments set forth in the complaint, and all inferences reasonably deducible therefrom.  Conclusions of law, unwarranted inferences from facts, argumentative allegations, or expressions of opinion will not be accepted as true for purposes of evaluating preliminary objections.  "In order to sustain preliminary objections, it must appear with certainty that the law will not permit recovery, and, where any doubt exists as to whether the preliminary objections should be sustained, the doubt must be resolved in favor of overruling the preliminary objections.  Corman, et al. v. The National Collegiate Athletic Association, 74 A.2d 1149 (Pa.Cmwlth. 2013), 2013 Pa. Commw. LEXIS 353.

		 In order for Complainant to prevail ultimately, there must be a statute, regulation or order which the Commission is authorized to enforce.  The Complaint must set forth anything done or omitted to be done by the Respondent in violation of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. § 701; 52 Pa. Code § 5.21(a).  

		The preliminary objections seek to strike the request for an award of monetary damages as impertinent matter.

		Complainant alleges that PGW failed to repair a cracked sidewalk and to replace a missing curb at his property following a gas line replacement project.  

		The Commission must act within and cannot exceed its jurisdiction.  Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa. Cmwlth. 1996).  One measure of relief that the Commission is not authorized to grant is an award of monetary damages.  Elkin v. Bell, 491 Pa. 123, 420 A.2d 371 (1980); Feingold v. Bell of PA, 383 A.2d 791 (Pa. 1977); Loma, Inc. v. Pa. Publ. Util. Comm’n, 682 A.2d 425 (Pa.Cmwlth. 1996).  

		PGW is correct that the Commission may not award monetary compensation even if the allegations raised by the Complainant are ultimately proven to be true.  Feingold.   Accordingly, the preliminarily objections will be granted insofar as they seek a holding that no monetary compensation will be awarded.  

		However, the Complainant’s allegations, if true, may constitute inadequate service of the part of PGW, actionable under Section 1501, and therefore, Complainant will be given the opportunity to prove his claims.  66 Pa.C.S. § 1501.  Complainant is cautioned, however, that if he is able to prove inadequate service, any civil penalty assessed against PGW will be payable directly to the Commonwealth of Pennsylvania General Fund.  No monetary award will be allocated to the Complainant.  

		Should Complainant decide not to pursue his claim in this forum, he is asked to notify the Commission in writing of his decision, or to ask the Respondent to file a certificate of satisfaction to end this proceeding.  In the meantime, this matter will be set for hearing.
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		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Philadelphia Gas Works in the case captioned Sanju John v. Philadelphia Gas Works, at Docket No. C-2017-2621095, are sustained insofar as they seek a holding that the Commission will not award monetary damages in this case.

		2.	That the Preliminary Objections filed by Philadelphia Gas Works in the case captioned Sanju John v. Philadelphia Gas Works, at Docket No. C-2017-2621095, are denied insofar as they seek dismissal of the Complaint.

		3.	That this matter be set for hearing.


Dated:	November 6, 2017					_____________________________
								Steven K. Haas
								Administrative Law Judge    



C-2017-2621095 - SANJU JOHN v. PHILADELPHIA GAS WORKS

SANJU JOHN
1901 FOSTER STREET
PHILADELPHIA PA  19116
267.342.2995

GRACIELA CHRISTLIEB ESQUIRE
800 WEST MONTGOMERY AVENUE
PHILADELPHIA PA  19122
215.684.6164
Accepts E-service
Representing Philadelphia Gas Works 


