BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Akeem Simmons					:
							:
	v.						:		C-2017-2605783
							:
UGI Utilities Inc.					:



ORDER
GRANTING IN PART AND DENYING IN PART
PETITION TO REOPEN THE RECORD


On May 10, 2017, Akeem Simmons filed a formal complaint against UGI Utilities, Inc. (UGI) with the Pennsylvania Public Utility Commission (Commission), docket number C-2017-2605783.  The complaint also listed Yvonne Whisenant and Ashley Mowery as complainants.  The complaint noted that UGI has already terminated utility service at the service address, that a payment agreement is requested and that there are incorrect charges on the bill.  Attached to the complaint was additional information regarding the termination of services and the alleged incorrect charges on the bill, as well as detail regarding the relief requested.  Also attached to the complaint was nearly thirty pages of additional documents and printouts of emails in support of the complaint.

On June 13, 2017, UGI filed an answer to the formal complaint.  In the answer, UGI admitted or denied the various averments made in the complaint.  In particular, UGI admitted that it terminated gas service to the service address on February 7, 2017 but denied that there are incorrect charges on the bill.  UGI added that the company inspected the service address on February 7, 2017 and discovered that the meter had been removed and that a bypass device had been rigged to steal natural gas service.  UGI added that, for safety reasons, it disconnected the service to the service address by cutting service prior to the curb valve.  UGI added that, since there is currently no service at the service address, the complainant is an applicant and UGI is entitled to restoration fees in the amount of $4,573.41.  

On June 19, 2017, a telephone hearing notice was issued setting an initial telephonic hearing for this matter for Tuesday, August 22, 2017 at 10:00 a.m. and assigning me as the presiding officer.  A prehearing order dated June 21, 2017 was issued setting forth various rules that would govern the hearing.  On July19, 2017, a hearing type change notice was issued changing the initial telephonic hearing to a call-in telephonic hearing.

On August 22, 2017, the hearing convened as scheduled.  Akeem Simmons, Yvonne Whisenant and Ashley Mowery appeared on behalf of the complaint.  Each provided oral testimony and Ms. Whisenant presented three exhibits in support of the complaint that were all admitted into the record.  Larry Crayne, Esquire appeared on behalf of UGI and presented three witnesses who sponsored ten exhibits that were all admitted into the record.  A transcript of 136 pages was created.  The record in this proceeding closed on September 13, 2017 when the transcript was submitted to the Commission.

On September 20, 2017, Ms. Whisenant submitted a letter requesting that an additional in-person hearing be scheduled “to hear additional facts, objections and rebuttals that [she] was not able to present at the telephonic hearing conducted on 22 August 2017.”  Ms. Whisenant added: “If you cannot grant a courtroom hearing, then please add these reasons and facts to the formal case record.”  Ms. Whisenant then articulated 12 points and a conclusion over four single-spaced, typed pages.  Ms. Whisenant also included “a list of persons to be subpoenaed as witnesses if the request for a courtroom hearing is granted.”  Ms. Whisenant’s letter will be treated as a petition to reopen the record.

On September 26, 2017, UGI filed a response to Ms. Whisenant’s September 20, 2017 petition requesting that the record be closed and that an appropriate initial decision be issued.  UGI briefly responded in general to Ms. Whisenant’s petition by arguing that the material raised in the petition is neither relevant nor material to the disposition of the complaint.  UGI added that the additional matters raised by Ms. Whisenant may have relevance to a civil action between the parties but are not germane to the formal complaint.

Ms. Whisenant’s petition to reopen the record is ready for disposition.  For the reasons discussed below, the petition will be granted in part and denied in part.  The additional arguments raised in the petition will be admitted into the record but the request for an additional in-person hearing and for subpoenas will be denied.

The Commission’s regulations allow for a party to file a petition to reopen the record for the purpose of taking additional evidence at any time after the record is closed but before a final decision is issued.  52 Pa.Code § 5.571(a).  The petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or law alleged to have occurred since the conclusion of the hearing.  52 Pa.Code § 5.571(b).  Opposing parties are entitled to file answers to the petition to reopen within 10 days following service of the petition.  52 Pa.Code § 5.571(c).  The Commission’s regulations also provide details regarding the process for issuing subpoenas.  52 Pa.Code § 5.421.

In this case, Ms. Whisenant requests that the record of this proceeding be reopened because there are “additional facts, objections and rebuttals that [she] was not able to present at the telephonic hearing.”  Ms. Whisenant noted that “due to my disability and during the telephonic hearing, I could not always hear the conversations clearly that left me at a disadvantage and the length of the hearing caused much discomfort.”  Ms. Whisenant also argued that she does “not have subpoena authority and the logistics to have witnesses, hostile or otherwise, present for a telephonic hearing would have been impossible” and enclosed a list of witnesses that she believes should be subpoenaed if granted a courtroom hearing.  Ms. Whisenant also argued that she did not receive the exhibits pre-served by UGI in sufficient time for her to “arrange for an escorted inspection of Ashley’s property so I could properly respond.”  Ms. Whisenant then made several factual arguments, and a conclusion, in support of her position as to why the complaint should be sustained.

To the extent that Ms. Whisenant was unable to raise additional arguments during the hearing because of a disability, the length of the hearing causing her discomfort or when she received the company’s pre-served exhibits, those arguments should have been raised at the time of the hearing.  As an initial matter, a prehearing order was issued in this case dated June 21, 2017 setting forth the rules that would govern the hearing.  During the hearing, Ms. Whisenant, as well as Mr. Simmons and Ms. Mowery, all provided testimony and were cross-examined by the company.  They were all given an opportunity to present exhibits during that time, and three exhibits were admitted in support of the complaint.  UGI then presented three witnesses and numerous exhibits in response to the evidence provided in support of the complaint.  Each party was given an opportunity to make brief closing statements and the entire hearing lasted nearly three hours.  A transcript of 136 pages was created.  As a result, Ms. Whisenant was provided ample notice and opportunity to be heard in support of the complaint.

The Commission’s regulations, however, allow for its rules to “be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).  Ms. Whisenant appeared without counsel.  Although complainants are not required to have a lawyer enter an appearance on their behalf, and complainants proceed pro se at their own risk, in an attempt to secure the just, speedy and inexpensive determination of this action, and because UGI was given an opportunity to respond to Ms. Whisenant’s petition, the additional arguments raised by Ms. Whisenant in her petition to reopen the record, as well as UGI’s response, will be admitted into the record of this proceeding.  The appropriate copies of both documents will be sent to the Commission’s Secretary’s Bureau for inclusion in the Commission’s official folders.  The appropriate weight will be afforded to these additional arguments when the complaint is addressed in the initial decision.  

Ms. Whisenant’s request for an additional in-person hearing, however, will be denied.  A noted above, the Commission’s regulations allow for the record to be reopened when facts claimed to constitute grounds requiring reopening of the proceeding are clearly set forth.  This includes material changes of fact or law alleged to have occurred since the conclusion of the hearing.  A review of Ms. Whisenant’s petition does not reveal any material changes of fact or law alleged to have occurred since the conclusion of the hearing.  More specifically, no such argument was raised that warrants conducting a further hearing.

All the arguments raised in the petition by Ms. Whisenant occurred prior to the hearing and could have been raised during the hearing.  It is sufficient that the arguments raised in the petition will be admitted into the record as articulated in the petition.  Ms. Whisenant has not demonstrated that a further in-person hearing is required.  The initial hearing lasted nearly three hours and created a 136-page transcript.  Six witnesses testified and 13 exhibits were admitted into the record.  Each party had ample notice and opportunity to present arguments and evidence in support of their position.  Conducting a further hearing would require the additional expenditure of time and resources by the Commission, the company, including the company’s counsel and three witnesses, as well as the other parties who support the complaint.  Such efforts are not necessary, particularly given the arguments raised in the petition are being admitted into the record anyway and that Ms. Whisenant has failed to meet the requirements for a petition to reopen to be granted.

With regard to Ms. Whisenant’s request for subpoenas, this request will also be denied.  The Commission’s regulations require that the written application for a subpoena “specify as nearly as possible the general relevance, materiality and scope of the testimony or documentary evidence sought.”  52 Pa.Code § 5.421(b)(1).  Ms. Whisenant did not provide such details.  The regulations also contain other requirements as to the form of the application that Ms. Whisenant has not satisfied.  Although, again, as a pro se complainant, Ms. Whisenant can be afforded leniency with regard to the strict rules and requirements of the Commission’s regulations, in this case, however, Ms. Whisenant has failed to sufficiently demonstrate why the eight subpoenas she requested in her petition should be issued.  Ms. Whisenant has indicated for some of the proposed witnesses what the witnesses’ testimony would be but has not provided any indication that such information is sufficiently relevant to the issues at hand in this case to warrant granting the subpoenas.  In addition, given that the record in this case has closed, the subpoenas are also untimely.

In conclusion, the petition to reopen the record filed by Ms. Whisenant will be granted in part and denied in part.  The arguments Ms. Whisenant raised in her petition will be admitted into the record and the appropriate copies of the petition, as well as UGI’s response, will be admitted into the official record of this proceeding.  The arguments raised in the petition will be given the appropriate weight afforded in the initial decision disposing of the complaint.  Ms. Whisenant’s requests for a further in-person hearing, and for the issuance of subpoenas, however, will be denied.  Ms. Whisenant has not demonstrated that a further hearing and subpoenas should be afforded.

ORDER


THEREFORE,

IT IS ORDERED:

1. That the petition to reopen the record filed by Yvonne Whisenant at Docket Number C-2017-2605783 and dated September 20, 2017 will be granted in part and denied in part.

1. That the arguments raised in the petition to reopen the record dated September 20, 2017 will be admitted into the record of this proceeding, along with the response to the petition filed by UGI Utilities, Inc. dated September 26, 2017, and two copies of both documents will be submitted to the Commission’s Secretary’s Bureau for inclusion in the official Commission folder.

1. That the request of Yvonne Whisenant for an additional in-person hearing in this proceeding will be denied.

1. That the request of Yvonne Whisenant for subpoenas in this proceeding will be denied.

1. That the record in this case is closed and this matter will proceed to an initial decision.

 
Date: November 6, 2017									
							Joel H. Cheskis 
							Deputy Chief Administrative Law Judge
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