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PREHEARING ORDER #2

MOTION FOR CONTINUANCE

GRANTED
By Hearing Notice dated September 1, 2017, an Initial Hearing was scheduled for Thursday, November 2, 2017, at 1:30 p.m.  By telephone call on November 2, 2017, the Complainant, Valerie Grant, requested that the Initial Hearing be rescheduled.  The Complainant stated that she was not feeling well and requested a telephonic hearing.  The Complainant was directed to send her request in writing by facsimile (fax).  

At 1:14 p.m. on November 1, 2017, the office of the undersigned received a fax from the Complainant.  The Complainant stated that she was “out for 4 days prior for a stomach virus and experience[ed] some stomach issues which [have her going] back and forth to the rest room.”  The Complainant repeated her request for a telephonic hearing.  The fax did not indicate that it was sent to counsel for PECO Energy Company (PECO).

The proceeding was assigned with two others at the same time and place in what is known as “call-the-docket”.  The undersigned heard a case where the Complainant was present.  The instant case was then called on the record after 3:30 p.m.  Counsel for PECO did not receive the fax.  The undersigned read the fax on-the-record.  

Counsel for PECO objected to the request to reschedule and the request for a telephonic hearing.  Counsel stated that the Complainant had sufficient notice of the scheduled hearing and did not adhere to the procedural rules to request rescheduling.  Counsel also expressed that since the Complainant was aware of her stomach ills four days ago, to wait until the day of the hearing to request that it be rescheduled should not be found reasonable.  Counsel for PECO moved that the formal Complaint (Complaint) be dismissed with prejudice for lack of prosecution.  

It is also noted that the Hearing Notice dated September 1, 2017, states,

You must be available in the hearing room when your case is called by the presiding Administrative Law Judge … If you are not present and prepared to go forward with your case when it is called, your case will be dismissed by the Administrative Law Judge.
Hearing Notice at 1, ¶1 (emphasis in original).
On August 31, 2017, a Prehearing Order was filed at this docket.  The Prehearing Order advised, among other things, about the procedure to reschedule the in-person hearing.  It stated that a request to reschedule a hearing is to be submitted in writing to the undersigned and all the parties of record no later than five days prior to the hearing and should state whether the opposing party agrees or disagrees with the request.    


Pursuant to 52 Pa.Code § 1.15(b), a request for a change of the scheduled hearing date must be submitted by motion in writing, filed no later than five (5) days prior to the hearing with the Pennsylvania Public Utility Commission (Commission or PUC).  The continuance requested by the Complainant is not timely, and is not in the correct form.  The Complainant in this matter is representing herself, and therefore is appearing in this proceeding pro se.  


52 Pa.Code § 1.2(a), (c) and (d) state, 

(a) This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable.  The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.



*


*


*

(c)
The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.

(d)
These liberal construction provisions apply with particularity in proceedings involving pro se litigants.   

Pursuant to 52 Pa.Code § 1.2(a), (c) & (d), the undersigned will treat the communicated request as a written motion by the Complainant.  The communication not being timely or in the correct form will not delay the undersigned from securing a just, speedy and inexpensive determination in this proceeding.



This matter is ripe for ruling.



It is noted that if the Complainant had experienced stomach ailments four days prior to the scheduled hearing, she may have been of the mindset that she would weather the ailment to be present at the scheduled hearing date.  The Complainant may not have been able to determine whether her condition would or would not improve until the day of the hearing.  To request the hearing to be rescheduled and then to realize on the scheduled hearing date that she could proceed would have been unproductive.  


The undersigned has determined to give the Complainant the benefit of the doubt of the duration of her stomach ailment because a waiver of the procedure to request rescheduling does not adversely affect the substantive rights of the Respondent.  Consequently, the undersigned will invoke the waiver of the timing requirement of 52 Pa.Code §1.15(b) as permitted by 52 Pa.Code § 1.2(c).  

The Complainant provided an excuse of illness as the reason that she failed to appear at the scheduled hearing.  I find that the excuse is reasonable.  



It is also noted that the objections made by the Respondent address the rescheduling of the hearing and not whether the hearing can be heard telephonically.  An objection not timely made, is an objection waived.


Under the circumstances of this proceeding with the Complainant representing herself, I find it reasonable to have both parties appear telephonically.  Conducting the hearing where both parties appear telephonically provides no bias to either party.  Both parties are to send in any documents that they deem necessary to support their advocacy of the Complaint.  The Complainant is reminded of paragraphs 13 and 14 of my Prehearing Order dated August 31, 2017.  The Respondent is reminded of paragraph 15 of the same Prehearing Order.  


I find it reasonable to reschedule the initial hearing.   I also find it reasonable, to have the rescheduled hearing conducted telephonically as requested by the Complainant because the objections made by PECO did not address the telephonic hearing request.  


A Hearing Notice canceling the current hearing date and rescheduling to a future date for a telephonic hearing will be issued.  All parties are encouraged to talk with each other to resolve this matter, or some portion thereof, if possible, as it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231.   


I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.  It is noted that failure of any party to plan and invoke proper procedure without cause to do otherwise does not warrant an emergency.  


THEREFORE,

IT IS ORDERED:
1. That the continuance requested by Valerie Grant, the Complainant in the formal complaint of Valerie Grant v. PECO Energy Company at Docket No. F-2017-2619802, is granted.
2. That this matter is to be rescheduled for telephonic hearing.
Date:
November 7, 2017



____________________________








Angela T. Jones
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