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TENTATIVE OPINION AND ORDER



BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Dennis J. Buckley, issued on June 9, 2017, dismissing with prejudice the above-captioned Formal Complaint (Complaint)[footnoteRef:1] of David Wapensky (Complainant) against PPL Electric Utilities Corporation (PPL or Respondent).  Exceptions have not been filed.  We exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall reverse the ALJ’s Initial Decision, tentatively grant the withdrawal of the Complaint, and provide the parties an opportunity to file written objections consistent with the discussion, infra. [1: 	In this docket, the Complainant filed a Formal Complaint on April 13, 2015, (First Complaint) and refiled his Complaint on September 9, 2015, (Refiled Complaint).  This Tentative Opinion and Order addresses and disposes of both the First Complaint and the Refiled Complaint.  Thus, any references herein to the singular term “Complaint” shall mean to include both the First Complaint and the Refiled Complaint.] 


History of the Proceeding

On April 13, 2015, the Complainant filed a Formal Complaint (First Complaint) in the above-captioned proceeding against PPL, alleging that PPL was threatening to terminate his electric service.  He further averred that he lost his job, made a payment to PPL in the amount of $2,000, and that he is unable to afford the payment arrangement proposed by PPL.  For relief, he requested that the Commission order a new payment arrangement.  See I.D. at 1; First Complaint at ¶ 4-5.

On April 24, 2015, the Secretary of the Commission served the First Complaint on PPL.  I.D. at 1.

On May 4, 2015, PPL filed an Answer and Preliminary Objections[footnoteRef:2] to the First Complaint. [2: 	In its Preliminary Objections (P.O.), PPL argued that the Complainant’s First Complaint was improper and should be dismissed with prejudice because the Complainant previously filed a formal complaint against PPL at docket number C-2014-2450200, which was then-currently pending a final Commission decision after Exceptions and Reply Exceptions had been filed to the ALJ’s Initial Decision in that case.  See P.O. at ¶ 17-18.  No answer was filed, and the ALJ did not rule on the Preliminary Objections.  On June 11, 2015, the Commission dismissed, with prejudice, the Complainant’s formal complaint filed at docket number C-2014-2450200 for failure to prosecute.  See David Wapensky v. PPL Electric Utilities Corporation, Docket No. C‑2014-2450200 (Opinion and Order entered June 11, 2015).  We note that PPL did not seek a ruling on its Preliminary Objections after the Commission’s issuance of the June 11, 2015 Opinion and Order at docket C-2014-2450200.  Even though the First Complaint addressed similar subject matter addressed in the formal complaint that was dismissed “with prejudice” at docket number C-2014-2450200, changes in factual circumstances, such as major income items, result in a new case which is not precluded, whether or not the prior Order used the words “with prejudice.”  Therefore, we determine that PPL’s Preliminary Objections are moot.] 


In its Answer, PPL admitted that it provided notice of its intent to terminate the Complainant’s service for an unpaid balance of amounts owed and outstanding for prior utility serviced rendered; admitted that it had requested that the Complainant pay $2,565, an amount PPL averred was required to catch up on the Complainant’s previously defaulted agreement in order to avoid a scheduled termination; averred that it requested that the Complainant begin paying his regular monthly bill plus $85 per month toward arrearages, until all of the Complainant’s arrearages are paid in full; and averred that it had offered the Complainant the most advantageous payment arrangement to which the Complainant was entitled.  See Answer at ¶ 4.

On September 9, 2015, the Complainant refiled his Complaint (Refiled Complaint) in the above-captioned proceeding against PPL, alleging that PPL was threatening to imminently terminate his electric service, that he has zero income, that he is unable to afford his current payment arrangement with PPL and that he is attempting to seek assistance from various agencies.  For relief, he requested that the Commission order a “more realistic” payment arrangement.  See I.D. at 2; September 9, 2015 Complaint at ¶¶ 4-5.

On January 11, 2016, PPL filed its Answer in response to the Refiled Complaint.

On March 8, 2016, a Telephonic Hearing Notice was issued, which scheduled an evidentiary hearing in this case on April 4, 2016 at 10 a.m.  See Findings of Fact No. 7.  The Hearing Notice was mailed to the Complainant’s address appearing in the Commission’s records.  See Findings of Fact No. 8; Motion to Dismiss at ¶ 34.  The Notice was not returned as undeliverable.  See Motion to Dismiss at ¶ 34.

The ALJ stated in his Initial Decision that he issued a Prehearing Order to the parties on March 10, 2016, addressing, inter alia, some of the formal requirements for a formal hearing before the Commission.  See I.D. at 2.

		On April 4, 2016, prior to when the telephonic hearing was scheduled to be convened,[footnoteRef:3] the Complainant spoke with ALJ Buckley by telephone and represented to the ALJ that the Complaint had been settled by the parties and a hearing was not necessary.  See I.D. at 2; Motion to Dismiss at ¶ 13.  The Complainant then disconnected from the telephone line.  I.D. at 2.  ALJ Buckley subsequently contacted counsel for PPL by telephone.  I.D. at 2; Motion to Dismiss at ¶ 13.  Counsel for PPL told ALJ Buckley that the Complaint had not been resolved.  See I.D. at 2; Motion to Dismiss at ¶ 14. [3: 	We note the record reflects confusion regarding the facts that occurred around the time the telephonic hearing was scheduled to be convened on April 4, 2016.  See I.D. at 2; Motion to Dismiss ¶¶ 9-13.  Specifically, it appears the ALJ attempted to dial the parties directly, while Counsel for Respondent called into a bridge line.  See I.D. at 2; Motion to Dismiss ¶ 9.] 


The ALJ did not convene the telephonic evidentiary hearing.  See I.D. at 2, n.1; Motion to Dismiss at ¶¶ 9-10.

		On April 22, 2016, PPL filed a Motion to Dismiss the Complaint in which PPL requested that the Complaint be dismissed with prejudice for the Complainant’s failure to appear and prosecute.  See I.D. at 2.  The Complainant did not file an answer to the Motion to Dismiss.  Id.

On June 9, 2017, the Initial Decision of ALJ Buckley was issued to the parties, in which the ALJ granted PPL’s Motion and dismissed, with 
prejudice, the Complaint based on the Complainant’s failure to sustain his burden of proof and his failure to appear and prosecute.  See I.D. at 5-6.

No Exceptions to the Initial Decision have been filed in this case.

Discussion

We begin by considering the nature of the matter before us, because the analysis to be applied depends on the type of filing before us.  Here, based on the Complainant’s oral withdrawal of the Complaint, the ALJ did not convene the hearing in this case.  In his Initial Decision, ALJ Buckley granted PPL’s Motion to Dismiss and dismissed the Complaint, with prejudice, due to the Complainant’s failure to appear and prosecute.  Because no hearing was convened in this case, however, this dismissal is not applicable.  If the hearing had been convened, and if the Complainant had failed to appear at such hearing, PPL’s Motion to Dismiss would be appropriately before the Commission.

For due process reasons, therefore, we deem the Complainant’s actions in this case as a request to withdraw his Complaint.  The substantive effect of our action is that a withdrawal of the Complaint would not act as a bar to the subsequent filing of another formal complaint by the Complainant on the same subject matter, where dismissal with prejudice that becomes final by operation of law would bar consideration of another complaint on the same subject matter.

Nonetheless, we recognize the Complainant’s request to withdraw does not comply with the requirements for withdrawal of a pleading pursuant to 52 Pa. Code § 5.94, in that it does not fulfill the general requirements for a petition set forth in 52 Pa. Code § 5.41; it does not set forth its reasons for the withdrawal as required by Section 5.94(a); and it has not been served on PPL’s counsel as required by Section 5.94(a).  
Our Regulation at 52 Pa. Code § 1.2(a) provides that the Commission may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  Here, the Commission recognizes that if the Complainant had filed and served a petition for leave to withdraw his Complaint in accordance with the requirements of Section 5.94(a), PPL would have been entitled under Section 5.94(a) to object to such petition within ten (10) days of service of such petition.  If the withdrawal had occurred at the hearing, PPL could have voiced its response at that time.  Thus, the Complainant’s procedural defects with regard to 52 Pa. Code § 5.94 cannot be disregarded.

Accordingly, the Commission is providing the parties the right to file written objection(s) to the actions in this Tentative Opinion and Order, due within twenty days after the entry date of this Tentative Opinion and Order.  If an objection is filed by either party, this matter will be remanded to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary.  If no objection is filed, this Tentative Opinion and Order shall become final and the ALJ’s Initial Decision shall be reversed, the Formal Complaint shall be withdrawn and this proceeding shall be marked closed.

Legal Standard

As an administrative agency of the Commonwealth, the Commission is required to provide due process to the parties appearing before it.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa. Cmwlth. 1984), citing Fusaro v. Pa. PUC, 382 A.2d 794 (Pa. Cmwlth. 1978).   Due process is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10, 15 (Pa.  Cmwlth. 1984), citing Township of Middleton v. The Institute District of the County of Delaware, 293 A.2d 885 (Pa. Cmwlth. 1972), aff’d 450 Pa. 282, 299 A.2d 599 (Pa. Cmwlth. 1973).

The Commission is required to fix the time and place of a hearing in a complaint proceeding and to serve notice thereof upon the parties in interest.  See 66 Pa. C.S. § 703(a)-(b).  Service on interested persons is sufficient to provide notice.  52 Pa. Code § 5.201(a).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944, 946 (Pa. Cmwlth. 1994), appeal denied 539 Pa. 696, 653 A.2d 1234 (1994).

Once notice of a hearing and the opportunity to be heard have been provided by the Commission, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Tel. Co. of PA, PUC Docket No. F-00161106 (Opinion and Order entered October 25, 1993).

A due process hearing in a complaint proceeding before the Commission is not required in certain situations, however.  For example, if the respondent files a certificate of satisfaction before a hearing is held, no hearing is required. 66 Pa. C.S. § 703(a); 52 Pa. Code § 5.24.
Moreover, Section 703(b) of the Code states, in relevant part, that “[t]he Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b).  Due process only requires an evidentiary hearing before the Commission if there are disputed questions of fact to be resolved and is not necessary if there are only questions of law, policy or discretion.  Painter v. Pa. PUC, 116 A. 3d 749, 755 (Pa. Cmwlth. 2015); West Penn Power Company v. Pa. PUC, 659 A.2d 1055, 1062 (Pa. Cmwlth. 1995); Lehigh Valley Power Committee v. Pa. PUC, 563 a.2d 548, 556 (Pa. Cmwlth. 1989); See also Chester Water Authority v. Pa. PUC, 868 A.2d 384, 392 (Pa. Cmwlth. 2005) (“[A]s a matter of constitutional due process, an evidentiary hearing is most often implicated where there are material facts in dispute.)  

In addition, a party may waive the right to a due process hearing.  Section 5.201(a) of our Regulations provides that after notice of an initial pleading is provided to interested persons, “[h]earings will be held upon the filing of [a responsive] pleading, unless waived by the parties.”  52 Pa. Code § 5.201(a).  A party’s waiver of a hearing may be implied.  See 52 Pa. Code 5.245(a).  Section 5.245(a)-(b) of our Regulations provides that the failure by a party to appear in a scheduled hearing may be deemed as such party’s waiver of the opportunity to participate in a hearing, absent a finding by the 
presiding officer that exigent circumstances prevented such party from being represented and that the interests of the other parties and of the public would not be prejudiced by permitting the reopening or further examination.  Section 5.245(a)-(b) of our Regulations provide the following:

[bookmark: 5.245.] (a)  After being notified, a party who fails to be represented at a scheduled conference or hearing in a proceeding will: 
   (1)  Be deemed to have waived the opportunity to participate in the conference or hearing… 
   (2)  Not be permitted thereafter to reopen the disposition of a matter accomplished at the conference or hearing. 
   (3)  Not be permitted to recall witnesses who were excused for further examination.

 (b)  Subsection (a)(1)—(3) does not apply if the presiding officer determines that the failure to be represented was unavoidable and that the interests of the other parties and of the public would not be prejudiced by permitting the reopening or further examination. Counsel shall be expected to go forward with the examination of witnesses at the hearing under § 5.242 (relating to order of procedure), or as has been otherwise stipulated or has been directed by the presiding officer.


A complainant may withdraw its formal complaint prior to a hearing, which if granted, will result in the dismissal of the complaint without a hearing.  Withdrawal of a pleading in a contested proceeding is governed by Section 5.94 of our Regulations, 52 Pa. Code § 5.94.  Section 5.94(a) provides the following:

(a)  Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service. After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted. 


		Withdrawal of a pleading is by a petition for leave to withdraw the pleading and is to be granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  See Reading, Blue Mountain and Northern Railroad Company v. Commonwealth of Pa. Dept. of Transportation, Docket No. C-2014-2426416 (Recommended Decision issued August 28, 2014).
Finally, it is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741, 744 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222-1223 (Pa. Cmwlth. 1984).  Thus, any issue that we do not specifically delineate or address herein shall be deemed to have been duly considered and denied without further discussion.

ALJ’s Initial Decision

In his Initial Decision, ALJ Buckley made twelve Findings of Fact and reached four Conclusions of Law.  I.D. at 3-4, 5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

At the outset of his Initial Decision, the ALJ considered principles of administrative due process, noting the requirement of the Commission to provide due process and further noting that due process is satisfied when the parties are given notice and the opportunity to appear and be heard.  See I.D. at 4, citing Schneider v. Pa. Publ. Util. Comm’n, 479 A.2d 10 (Pa. Cmwlth.1984).  The ALJ stated that the Complainant had ample opportunity to appear and be heard in this proceeding but voluntarily chose not to do so.  I.D. at 4.  The ALJ concluded that the Complainant’s due process rights have been fully protected in this proceeding.  Conclusion of Law No. 2, citing Sentner v. Bell Telephone Co. of Pa., Docket No. F-00161106 (Order entered October 25, 1993); 52 Pa. Code § 5.245(a).

The Initial Decision next discussed the Complainant’s burden of proof in this case, noting that as the party bringing the Complaint, it is the Complainant who bears the burden of proving by a preponderance of the evidence that he is entitled to relief.  See I.D. at 4, citing 66 Pa. C.S. § 332(a).   The ALJ stated that “[b]y failing to proffer any evidence to support his Complaint, the Complainant has failed to meet his burden of proving that he is entitled to the relief that he seeks from the Commission.”  Conclusion of Law No. 3, citing 66 Pa. C.S. § 332(a).  The ALJ concluded that “[u]nder these circumstances, the Complaint should be dismissed with prejudice.”  Conclusion of Law No. 4, citing Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892 (Order entered December 29, 1995); 52 Pa. Code § 5.245.

Finally, the Initial Decision discussed those portions of PPL’s Motion to Dismiss that addressed the Complainant’s actions in this case.  See I.D. at 4.  As recognized in the Initial Decision, PPL’s Motion argued that the Complainant knowingly made a false representation to the Presiding Officer when the Complainant told ALJ Buckley that the Complaint had been settled by the parties when, in fact, it had not.  Id., citing Motion at ¶¶ 13-15.  PPL further contended that the Complainant’s action in this proceeding is part of an ongoing strategy by the Complainant to avoid judgement by the Commission (and avoid termination of his electric service).  I.D. at 4.  In support of this 
contention, PPL asserted that the Complainant has filed nine formal complaints since 2009, and has defaulted on forty-five payment arrangements since September 2002.  Id., citing Motion at ¶¶ 18-20.  The Initial Decision explained that PPL argued that the Complainant’s false statement to the Presiding Officer has the same effect as a failure to appear and prosecute his Complaint, and that under the Commission’s Regulation at 52 Pa. Code § 5.245, the Complaint should be dismissed with prejudice.  See I.D.at 4-5, citing Motion at ¶¶ 28-30.

		In conclusion, the ALJ determined that by failing to proffer any evidence to support his Complaint, the Complainant failed to sustain his burden of proof.  I.D. at 5.  Therefore, ALJ Buckley ordered that PPL’s Motion to Dismiss be granted, and that the Complaint be dismissed, with prejudice, for failure to appear and prosecute.  I.D. at 6.

Disposition

On consideration of the record in this proceeding, we shall reverse the Initial Decision of ALJ Buckley and grant withdrawal of the Complaint as our action in this matter.

Regarding the Complainant’s action in this proceeding – the Complainant appears to have provided incorrect information to the Presiding Officer that the case had been settled when it had not – and these actions resulted in the obstruction of the orderly conduct of this proceeding.  In its Motion to Dismiss, PPL argued that the Complainant’s misrepresentations to the Presiding Officer have the same effect as a failure to appear and prosecute his Complaint, and, therefore, the Complaint should be dismissed with prejudice pursuant to Section 5.245 of our Regulations.  See Motion to Dismiss at ¶¶ 28-30.  While we understand PPL’s argument, we decline to reach this determination under Section 5.245 of our Regulations.  

To be clear, under no circumstances or conditions should our decision here today be construed as our approving of or condoning the Complainant’s actions in this proceeding.  Rather, our decision turns directly on the administrative due process requirements that we must follow in complaint proceedings.  Because the telephonic hearing was not convened on the date and time established in the hearing Notice, we conclude that the parties have not been afforded the opportunity to fully respond to the oral Motion to Withdraw Complaint.  Therefore, the ALJ’s dismissal with prejudice for the Complainant’s failure to appear and prosecute is not appropriate.  If the evidentiary hearing had been convened, and if the Complainant had failed to appear at such hearing, then, absent exigent circumstances, PPL’s Motion to Dismiss would be appropriately before us.  It is not. 

For the reasons discussed above, we deem the Complainant’s actions in this case as a request to withdraw his Complaint.  The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  However, because the Complainant’s request to withdraw does not comply with the requirements for withdrawal of a pleading pursuant to 52 Pa. Code § 5.94, we will provide the parties to this proceeding the right to file written objection(s) to the actions in this Tentative Opinion and Order, due within twenty days after the entry date of this Tentative Opinion and Order.  If an objection is filed by either party, this matter will be remanded to the Office of Administrative Law Judge (OALJ) for such further proceedings as may be necessary.  If no objection is filed, this Tentative Opinion and Order shall become final, the ALJ’s Initial Decision shall be reversed, the Formal Complaint shall be withdrawn and this proceeding shall be marked closed.

Conclusion

Based on the foregoing, we will reverse the Initial Decision of ALJ Buckley in this proceeding, grant the withdrawal of the Complainant, and provide the Parties an opportunity to file written objections, consistent with this Tentative Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Initial Decision of Administrative Law Judge Dennis J. Buckley, issued June 9, 2017, is reversed, consistent with this Tentative Opinion and Order.

2.	That the Formal Complaint and associated Refiled Complaint filed on April 13, 2015, and September 9, 2015, respectively, by David J. Wapensky against PPL Electric Utilities Corporation, at Docket No. C-2015-2476806, are deemed withdrawn.
 
3.	That, within twenty (20) days after the date of entry of this Tentative Opinion and Order, the Parties to this proceeding are hereby provided the opportunity to file written objection(s) as to whether they object to our granting the withdrawal of the Formal Complaint and Refiled Complaint by David J. Wapensky, at Docket No. C-2015-2476806.

4.	That if any objections to this Tentative Opinion and Order are filed within twenty (20) days after the date of entry of this Tentative Opinion and Order, this matter shall be remanded to the Office of Administrative Law Judge for such further proceedings as may be necessary, consistent with this Tentative Opinion and Order. 

5.	That if no objections to this Tentative Opinion and Order are filed within twenty (20) days after the date of entry of this Tentative Opinion and Order, this Tentative Opinion and Order shall become final without further Commission action, the ALJ’s Initial Decision shall be reversed, the Formal Complaint shall be withdrawn, and the Secretary shall mark this docket closed.

BY THE COMMISSION,
[image: ]




Rosemary Chiavetta
Secretary

(SEAL)

[bookmark: _GoBack]ORDER ADOPTED:  August 31, 2017

ORDER ENTERED:   November 8, 2017
12

image1.png





 


PENNSYLVANIA


 


PUBLIC UTILITY COMMISSION


 


Harrisburg, PA 17105


-


3265


 


 


 


 


Public Meeting held August 31, 2017


 


 


Commissioners Present:


 


 


Gladys M. Brown, Chairman


 


Andrew G. Place, Vice Chairman


 


David W. Sweet


 


John F. Coleman, Jr., Statement, dissenting


 


 


 


 


 


 


David Wapensky


 


 


 


 


 


C


-


2015


-


2476806


 


v.


 


 


 


PPL Electric Utilities Corporation


 


 


 


 


 


 


 


TENTATIVE


 


OPINION AND 


ORDER


 


 


 


 


BY THE COMMISSION:


 


 


Before the Pennsylvania Public Utility Commission (Commission) for 


consideration and disposition 


is the Initial Decision (I.D.) of Administrative Law Judge 


(ALJ) Dennis J. Buckley, issued on 


June 9, 2017


, 


dismissing with prejudice the above


-




  PENNSYLVANIA   PUBLIC UTILITY COMMISSION   Harrisburg, PA 17105 - 3265      

 Public Meeting held August 31, 2017  

  Commissioners Present:     Gladys M. Brown, Chairman   Andrew G. Place, Vice Chairman   David W. Sweet   John F. Coleman, Jr., Statement, dissenting      

      David Wapensky          C - 2015 - 2476806  

v.     

PPL Electric Utilities Corporation       

      TENTATIVE   OPINION AND  ORDER         BY THE COMMISSION:     Before the Pennsylvania Public Utility Commission (Commission) for  consideration and disposition  is the Initial Decision (I.D.) of Administrative Law Judge  (ALJ) Dennis J. Buckley, issued on  June 9, 2017 ,  dismissing with prejudice the above -

