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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Robin Callahan (Complainant), filed on May 10, 2017,[footnoteRef:2] to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Eranda Vero, issued on April 20, 2017.  On May 16, 2017, PECO filed its Reply Exceptions.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order. [2: 	The Complainant’s Exceptions did not contain a Certificate of Service or other indication that the Parties were served.  By Secretarial Letter issued May 10, 2017, the Commission’s Secretary served a copy of the Exceptions on PECO Energy Company (PECO or Company) and provided PECO until May 22, 2017, to file Reply Exceptions.] 

History of the Proceeding

On March 22, 2016, the Complainant filed a Formal Complaint against PECO alleging that there were incorrect charges on her electricity bills.  In her Complaint, the Complainant averred that PECO did not appropriately adjust her account balance based on past-due amounts which were discharged in bankruptcy.  As relief, the Complainant requested that PECO provide her an accounting of all charges on her bills from February 18, 2013,[footnoteRef:3] to present. [3:  	The Complainant filed her bankruptcy petition on February 18, 2013. ] 


On April 1, 2016, PECO filed an Answer denying the material allegations of the Complaint.  PECO averred in its Answer that it appropriately removed $10,401.35 from the Complainant’s account as this amount was discharged as part of the Complainant’s bankruptcy proceeding.  PECO also attached an account activity statement to its Answer showing the information requested by the Complainant in her Complaint.

On August 30, 2016, ALJ Vero conducted the hearing in this matter.  The Complainant appeared pro se and testified on her own behalf.  PECO was represented by counsel.  PECO presented the testimony of one witness, Michael Begley, and presented eight exhibits which were admitted into the record.

During the hearing, the Parties informed the ALJ that they had reached an agreement regarding the Complainant’s claim of incorrect charges on her bills.  Tr. at 5.  As part of this agreement, the Complainant withdrew her incorrect account balance claim and amended her Complaint to request a payment arrangement.  Tr. at 6-7.  As of the date of the hearing, the outstanding balance on the Complainant’s account was $4,476.63.  Tr. at 15.
The record in this matter was closed on September 29, 2016, and consists of PGW’s Exhibits Nos. 1-8, as well as a thirty-two-page transcript.

On April 20, 2017, the Commission issued ALJ Vero’s Initial Decision, which recommended that the Complaint, as amended, be denied, as the Complainant failed to meet her burden of proving that she is entitled to a subsequent Commission-issued payment arrangement.  I.D. at 7.  The ALJ noted that, in addition to four Company-issued payment arrangements, the Complainant received and defaulted on two Commission-issued payment arrangements during the period of June 30, 2011, to August 30, 2016.  Id.  The ALJ found that because the Complainant failed to demonstrate that she experienced a “change in income,” as defined by Section 1403 of the Public Utility Code (Code),[footnoteRef:4] the Commission was precluded from establishing a subsequent payment arrangement on behalf of the Complainant in this case.  I.D. at 7-8. [4:  	Section 1403 of the Code defines a “change in income” as “a decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.] 


		As previously noted, the Complainant filed her Exceptions[footnoteRef:5] to the Initial Decision on May 10, 2017, and PECO filed its Reply Exceptions on May 16, 2017. [5:  	The Complainant’s Exceptions are written in a single paragraph and do not strictly comply with our Regulations, which require that “[e]ach exception must be numbered and identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision.”  52 Pa. Code § 5.533(b).  Nevertheless, we will consider the Exceptions in order to secure a just, speedy, and inexpensive determination in this proceeding, particularly as the Complainant is appearing pro se.  See 52 Pa. Code § 1.2(a) and (d).
] 


Discussion

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence (burden of persuasion) to rebut the evidence of the Complainant shifts to PECO.  If the evidence presented by the Company is of co-equal weight, the Complainant has not satisfied his/her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Company.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. (Chapter 14), applies to complaints alleging inability to pay and requesting a payment arrangement.  These provisions of Chapter 14 provide strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Code regarding payment arrangements provides, in pertinent part:

(a) General rule.--The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment arrangements between a public utility, customers and applicants within the limits established by this chapter.

*	*	*

(d) Number of payment arrangements.--Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment arrangement if a customer has defaulted on a previous payment arrangement.  A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.

*	*	*

(e)  Extension of payment arrangements.--If the customer defaults on a payment arrangement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment arrangement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

66 Pa. C.S. § 1405(a), (d), and (e) (emphasis added).

For the Commission to establish or reinstate a payment arrangement where a customer has previously defaulted on a payment arrangement, a customer is required to establish either a “change in income” or a “significant change in circumstance.”  66 Pa. C.S. § 1405(d) and (e).  Section 1403 of Chapter 14 defines “change in income” as a “a decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.”  66 Pa. C.S. § 1403.  “Household income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  Id.

Section 1403 of Chapter 14 defines “significant change in circumstance” to include any of the following criteria, as verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:

(1)  The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income. 
(2)  Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer's household. 
(3)  Loss of the customer’s residence.
(4)  Increase in the customer’s number of dependents in the household.

Id. 

B.	ALJ’s Initial Decision 

In this proceeding, the ALJ made twenty Findings of Fact and reached six Conclusions of Law.  I.D. at 3-5, 8-9.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, ALJ Vero denied the Complaint, as amended, because the Complainant failed to meet her burden of proving that she is entitled to a subsequent Commission-issued payment arrangement.  I.D. at 7.  As previously mentioned, in addition to four Company-issued payment arrangements, the Complainant received and defaulted on two Commission-issued payment arrangements during the period of June 30, 2011, to August 30, 2016.  Id.  The ALJ found that because the Complainant failed to demonstrate that she experienced a “change in income,” defined by Chapter 14 as a decrease in her household income, the Commission was precluded from establishing a subsequent payment arrangement on her behalf.  I.D. at 7-8.  In reaching this determination, the ALJ noted that the Complainant’s gross income actually increased from 2008 to 2016, to $104,000 per year for a household of four individuals.[footnoteRef:6]  As such, the ALJ ultimately held that the Commission lacked the authority to issue the Complainant a subsequent payment arrangement in this matter.  I.D. at 8. [6:  	The Complainant’s household income makes her a level 4 income customer as it exceeds 300% of the Federal poverty level.  66 Pa. C.S. § 1405(b).] 


C.	Exceptions and Replies

In her Exceptions, the Complainant requests that the Commission reconsider ALJ Vero’s decision which denied her a subsequent Commission-issued payment arrangement.  Exc. at 1.  The Complainant specifically alleges that although she “fell behind” on her PECO bills in the past, her financial situation has changed and she is making a considerably higher salary than she was in the past.  Id.  The Complainant avers that her new financial situation will help her abide by the terms of a new payment arrangement.  Id.

The Complaintant also alleges in her Exceptions that although she defaulted on her previous Commission-issued payment arrangements, those payment arrangements were entered into prior to her 2013 bankruptcy proceeding.  Id.  Additionally, the Complainant notes that she has not been granted a new payment arrangement by the Commission since the amounts which were the subject of those payment arrangements were discharged in her bankruptcy proceeding.  Id.

In its Reply Exceptions, PECO argues that the Commission should sustain ALJ Vero’s decision to deny the Complainant a subsequent Commission-issued payment arrangement.  R. Exc. at 1.  PECO points out that the Complainant has defaulted on every payment arrangement issued to her by the Company and the Commission.  R. Exc. at 2. As such, PECO contends that the Complainant is not entitled to a subsequent Commission-issued payment arrangement unless she demonstrates either a “change in income” or a “significant change in circumstance,” as required by Sections 1405(d) and (e) of Chapter 14.  Id.

PECO first argues in its Reply Exceptions that the Complainant has not demonstrated a “change in income” because the Complainant’s testimony reveals that her income has not decreased, but rather increased, since the time of her last Commission-issued payment arrangement.  Id.  Second, PECO contends that the Complainant has not met any of the enumerated circumstances, as set forth in Section 1405(e) of Chapter 14, to demonstrate that she has experienced a “significant change in circumstance.”  R. Exc. at 2-3.  Finally, PECO argues that the fact that the Complainant defaulted on Commission-issued payment arrangements which were later discharged in her bankruptcy proceeding does not change the legal requirement that she must demonstrate either a “change in income” or a “significant change in circumstance” to warrant a subsequent Commission-issued payment arrangement.  R. Exc. at 3.  Accordingly, PECO argues that ALJ Vero correctly applied the standards set forth in Section 1405(d) and (e) of Chapter 14 in denying the Complainant’s request for a subsequent Commission-issued payment arrangement in this matter.

D.	Disposition

Based upon our review, we agree with the ALJ and PECO that the Complainant has failed to satisfy her burden to prove that she is entitled to a subsequent Commission-issued payment arrangement in this matter.  When a customer has previously defaulted on a payment arrangement, Sections 1405(d) and (e) of Chapter 14 allow the Commission to establish or reinstate a payment arrangement where a customer establishes either a “change in income” or a “significant change in circumstance.”  66 Pa. C.S. § 1405(d) and (e).  In this case, the Complainant has failed to demonstrate that she has experienced a “change in income” to warrant a subsequent Commission-issued payment arrangement.  Section 1403 of Chapter 14 defines a “change in income” as “a decrease in household income of 20% or more” as the Complainant’s household income level exceeds 200% of the Federal poverty level in this case.  See 66 Pa. C.S. § 1403.   Based on the evidence of record, including the Complainant’s own testimony, she has not experienced a decrease in income since the time of her last Commission-issued payment arrangement.  Rather, the Complainant has demonstrated that she has experienced an increase in her income and that her current gross income is $104,000 per year for a household of four individuals.

The Complainant also has failed to demonstrate that she experienced a “significant change in circumstance” that caused her to default on her prior Commission-issued payment arrangement.  Section 1405(e) of Chapter 14 requires a customer to experience any one of four enumerated circumstances in order to receive a reinstatement of a previous Commission-issued payment arrangement, as follows: 

(1)  The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income. 
(2)  Catastrophic damage to the customer’s residence resulting in a significant net cost to the customer’s household. 
(3)  Loss of the customer’s residence.
(4)  Increase in the customer's number of dependents in the household.

See 66 Pa. C.S. § 1405(e).  As a prerequisite, however, Section 1405(e) requires such enumerated circumstances to be “experienced by customers with household income less than 300% of the Federal poverty level . . . .”  Id. (emphasis added).  We note that the Complainant did not allege that she experienced any of these circumstances, and bankruptcy does not qualify under Chapter 14 as a “significant change in circumstance.”  Additionally, we note that even if the Complainant did experience one of these circumstances, she would not be permitted to establish a “significant change in circumstance” as she is not a customer with a household income less than 300% of the Federal poverty level, as required by Section 1405(e).[footnoteRef:7]  Accordingly, we find that the Complainant failed to demonstrate either a “change in income” or a “significant change in circumstance” to warrant a Commission-issued payment arrangement.  Therefore, we will deny the Complainant’s Exceptions. [7: 	As previously discussed, the Complainant’s gross household income of $104,000 per year makes her a level 4 income customer as it exceeds 300% of the Federal poverty level.  66 Pa. C.S. § 1405(b).
] 


	Based on the foregoing, we shall adopt the ALJ’s Initial Decision which determined that the Complainant is not entitled to a subsequent Commission-issued payment arrangement.
Conclusion

	Based upon our review of the Exceptions, Reply Exceptions, the Initial Decision, and the record in this proceeding, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Robin Callahan filed on May 10, 2017, to the Initial Decision of Administrative Law Judge Eranda Vero issued on April 20, 2017, are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Eranda Vero is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Robin Callahan against PECO Energy Company at Docket No. C-2016-2535479 is denied, consistent with this Opinion and Order.

4. That the proceeding docketed at C-2016-2535479 is marked closed.
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Rosemary Chiavetta
Secretary
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