PENNSYLVANIA
PUBLIC UTILITY COMMISSION
Harrisburg, PA 17105


Public Meeting held October 26, 2017


Commissioners Present:

Gladys M. Brown, Chairman, dissenting
Andrew G. Place, Vice Chairman, Statement, dissenting in part
David W. Sweet
John F. Coleman, Jr.


	Kenneth McLean

            v.

Philadelphia Gas Works
	
C-2016-2539492




OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Philadelphia Gas Works (PGW), filed on October 19, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long, issued on September 29, 2016.  On November 1, 2016, Kenneth McLean (Mr. McLean or Complainant) filed his Reply Exception.[footnoteRef:2]  For the reasons stated below, we shall grant the Exceptions and reverse the ALJ’s Initial Decision, in part, consistent with this Opinion and Order. [2: 	While the Reply Exception was filed a day after the deadline set forth in 52 Pa. Code § 5.535(a), we will consider the Reply Exception in order to secure a just, speedy, and inexpensive determination in this proceeding, consistent with 52 Pa. Code § 1.2(a).] 


History of the Proceeding

On March 29, 2016, Mr. McLean filed a Formal Complaint with the Commission challenging his responsibility for payment of an outstanding balance from a previous natural gas account that was originally opened in the name of his father, Thomas McLean.  The Complainant alleged that although he was born and grew up at the service address, he never lived or stayed at the property from 2011 until he moved in around December 2014.[footnoteRef:3]  I.D. at 2, Tr. at 33, 35-36.  The Complainant also averred that from 2012 to December 2014 he did not have a permanent address and was homeless.  I.D. at 3; Tr. at 18, 34.  As such, the Complainant argued that PGW improperly transferred a balance of $1,541.49, which accrued at the service address from January 18, 2012, until February 23, 2015, to his name. [3: 	The Complainant inherited the service address from Evelyn McLean, who died in 2014.  I.D. at 3, Tr. at 9, 14.] 


On May 2, 2016, PGW filed an Answer denying that there were incorrect charges on the Complainant’s bill.  PGW argued that the Complainant resided at the service address during the time when the disputed balance accrued based on a consumer credit report which does not indicate any other address for the Complainant since 1986.  I.D. at 3; Tr. at 71, 83-84.   Additionally, PGW argued that its customer contact records include a notation whereby the Complainant himself “confirmed he has always lived at the property.”  PGW Ex. 1 at 5.  As such, PGW requested that the instant Complaint be dismissed.

On June 15, 2016, the ALJ conducted a telephonic hearing in this matter.  The Complainant appeared pro se and testified on his own behalf.  PGW was represented by counsel.  PGW presented the testimony of one witness, Adrian Crawford, and presented five exhibits which were admitted into the record.  The record consists of PGW’s Exhibits Nos. 1-4 and 6, as well as a 108-page transcript.  The record was closed on July 25, 2016.

		On September 29, 2016, the Commission issued ALJ Long’s Initial Decision, which recommended that the Complaint be partially sustained as PGW did not properly transfer the balance of the former ratepayer at the service address, which accrued from January 18, 2012, to December 2014, to the Complainant.  I.D. at 7.  However, because the Complainant admitted that he moved into the service address around December 2014, the ALJ found that the Complainant was responsible for any charges which accrued from December 1, 2014, until the time the Complainant contacted PGW to have service placed in his name on February 20, 2015.  I.D. at 7-8.

As previously noted, PGW filed Exceptions to the Initial Decision on October 19, 2016, and the Complainant filed his Reply Exception on November 1, 2016.

Discussion

A.	Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PGW is responsible or accountable for the 
problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PGW.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence (burden of persuasion) to rebut the evidence of the Complainant shifts to PGW.  If the evidence presented by PGW is of co-equal weight, the Complainant has not satisfied his/her burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of PGW.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not 
required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid for by other utility customers.  Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); Mill v. Pa. Public Utility Comm’n, 447 A.2d 1100 (1982); Bolt v. Duquesne Light Company, Docket No. Z-8712758 (Order entered April 8, 1988).

When a person applies to have utility service in their name, Section 56.35 of the Commission’s Regulations provides that a utility can require a person to pay an outstanding account balance if they resided at the service address when the account was in the name of another person as follows:

(a)  A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly. 

 (b)  A public utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant, except as provided for in paragraphs (1) and (2). 

   (1)  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant. 

   (2)  A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission.  Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant’s liability for any outstanding balance. 

   (3)  Any outstanding residential account with the public utility may be amortized in accordance with § 56.191 (relating to payment and timing). 

 (c)  This section does not affect the creditor rights and remedies of a public utility otherwise permitted by law.

52 Pa. Code § 56.35.

B.	ALJ’s Initial Decision 

In this proceeding, the ALJ made eighteen Findings of Fact and reached five Conclusions of Law.  I.D. at 2-4, 8.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

ALJ Long partially sustained the Complaint in this matter because PGW’s reliance on a credit report, which only established the Complainant’s last known address in 1986, was insufficient on its own to demonstrate that the Complainant resided at the service address during the time when the disputed balance accrued from 2012 to December 2014.  I.D. at 6.  The ALJ noted the following:

PGW relies solely on a customer contact record which indicates the result of a credit report stating that the Complainant’s last known address was the service address in 1986.  Since the Complainant cannot demonstrate that he lived anywhere else, PGW concludes that he resided at the service address and is responsible for the outstanding balance.  The Complainant admits that he lived at the service address in 1986.  It is the home in which he grew up, and during that period of time he was attending college.  However, he also testified credibly that during 2012 until he returned to the property after he inherited the home [in December 2014], he did not live there but was homeless.


I.D. at 6.  

The ALJ specifically noted that Section 56.35(b)(2) of our Regulations places the burden of proving that a person resided at a service address on the utility by requiring the utility to establish residency using certain documents, including a commercially available consumer credit report.  I.D. at 6.  The ALJ found that PGW’s reliance on a credit report, which only established the Complainant’s last known address in 1986, was insufficient to establish the Complainant’s residence at the service address from 2012 to December 2014.  Id.  Additionally, the ALJ found that PGW’s argument that the Complainant himself could not demonstrate that he lived anywhere other than the service address was not consistent with the requirement for the utility to establish residency at the service address, as set forth in Section 56.35(b)(2).  Id.  Therefore, the ALJ found that the Complainant’s testimony that he was homeless from 2012 to December 2014 was credible and that PGW presented no reliable evidence to dispute the Complainant’s testimony.  Id.

The ALJ also found that PGW’s reliance on a notation in its customer contact records, whereby the Complainant allegedly “confirmed he has always lived at the property,” was insufficient to demonstrate that the Complainant resided at the service address from 2012 to December 2014.  I.D. at 7.  The ALJ noted that the Complainant credibly testified that he did not tell the PGW customer service representative that he had always lived at the property when he called to establish service.  Id.  The ALJ also noted that PGW did not present the customer service representative who spoke to the Complainant as a witness to dispute the statement.  Id.  Accordingly, the ALJ found that this statement was hearsay.  Id.  The ALJ did not find that it was appropriate to apply a recognized exception to the hearsay rule in this situation because there was no corroborating evidence in the form of testimony from the PGW customer service representative who made the 
notation; nor was there any other evidence to support the statement.[footnoteRef:4]  Id.  As such, the ALJ found that this statement was insufficient to rebut the Complainant’s credible testimony that he was homeless from 2012 until December 2014.  Id. [4: 	The ALJ noted that admissions against interest made by a party have long been held to be admissible in civil proceedings as a recognized exception to the hearsay rule.  C.S. Warthman Funeral Home, et al. v. GTE North, Incorporated, Docket No. C‑00924416 (Order entered June 4, 1993) (citing, Geiger v. Schneyer, 157 A.2d 56 (Pa. 1959); Gougher v. Hansler, 130 A.2d 150 (Pa. 1957); Unemployment Compensation Board of Review v. Houp, 340 A.2d 588 (Pa. Cmwlth.  1975)).  The ALJ also noted, however, that it is only appropriate to apply this exception to the hearsay rule when there is sufficient corroborating evidence or other indicia to support the reliability of the statement.  London v. Viridian Energy PA, LLC, Docket C-2011-2244309 (Final Order March 29, 2012).
] 

Based on the foregoing, the ALJ partially sustained the Complaint to find that: (1) PGW did not properly transfer the balance of the former ratepayer at the service address, which accrued from January 18, 2012, to December 1, 2014, to the Complainant as the Complainant did not reside at the service address during that period of time; and (2) the Complainant is only responsible for any charges which accrued from December 1, 2014, when he moved into the service address, until the time the Complainant contacted PGW to have service placed in his name on February 20, 2015.

C.	Exceptions and Replies

In its first Exception, PGW argues that the ALJ erred in finding that the Complainant carried his burden of proof to demonstrate that he was homeless from 2012 to December 2014, and that the Complainant should therefore be responsible for the gas usage at the service address during the time when the disputed balance accrued.  Exc. at 1.  PGW argues that the evidence of record shows that the Complainant failed to substantiate any aspect of being without a permanent address.  Id.  Specifically, PGW avers that the Complainant was not able to provide, when asked during cross examination, names or addresses of places he stayed on a temporary basis during the time the disputed balance accrued.  Id.  Rather, PGW states that the Complainant was only able to make vague references to staying with friends.  Id.  As such, PGW argues that the Complainant failed to support his assertion that he was homeless with any reasonable evidence of where he stayed during the time the disputed balance accrued at the service address.  Exc. at 3-4.

		In his Reply Exception, the Complainant states that the ALJ correctly found that his testimony affirming that he was homeless from 2012 to December 2014, was credible.  R. Exc. at 2-3.  The Complainant further avers that PGW failed to present any reliable evidence to dispute the Complainant’s testimony.  Id.

		In its second Exception, PGW argues that the ALJ’s failure to recognize PGW’s reliance on a credit report, which established the Complainant’s last known address since 1986 as the service address, is inconsistent with 52 Pa. Code § 56.35(b)(2).  Exc. at 4.  PGW states that the purpose of using a credit report to establish residency, as permitted by Section 56.35(b)(2) of our Regulations, is to establish the possible residence of a person associated with utility usage.  Id.  PGW argues that the ALJ’s decision to rely solely on the testimony of the Complainant, establishing that he was homeless from 2012 to December 2014, thwarts the purpose of Section 56.35(b)(2) and allows a mere unsubstantiated assertion that the Complainant did not reside at the service address to outweigh the document evidence of record.  Id.

	In reply, the Complainant simply avers that the ALJ was correct in finding that 52 Pa. Code § 56.35 does not place a burden on an applicant to prove that he did not reside at the service address.  R. Exc. at 2-3.

D.	Disposition

		Based upon our review, we find that the Complainant failed to satisfy his burden of proof to demonstrate that PGW improperly transferred the outstanding balance, which accrued at the service address from 2012 to December 2014, to his name.  While a utility must ensure that its action of requiring payment of an outstanding residential account is justified under 52 Pa. Code § 56.35(b)(2), once the utility has assigned the arrearage to a customer or potential customer, and that customer wishes to contest the assignment in a formal complaint before the Commission, the Complainant has the burden of proving that the utility acted in violation of a statute, regulation, or order that the Commission has responsibility for administering.[footnoteRef:5]  Therefore, the Complainant had the burden of proving that PGW incorrectly assigned the arrearage, which accrued at the service address from 2012 to December 2014, to him. [5:  	66 Pa. C.S. § 332(a).] 


		Only if the Complainant carries that burden initially does the burden of persuasion (i.e., the burden of going forward with the evidence) shift to the utility to defend its actions.  In this case, the ALJ stated in her Initial Decision that the Complainant had credibly testified that he did not live at the service address from 1986 until December 2014, when he inherited the property.  The ALJ also found that the Complainant credibly testified that from 2012 until December 2014, the Complainant was largely homeless and reliant upon friends.  We note, however, that this testimony was not accompanied by a single document to support that the Complainant lived anywhere other than the service address at any point from 1986, when the Complainant admitted to living at the service address, until December 2014, when the Complainant moved back into the property.  Moreover, the Complainant was unable to provide addresses where he lived and full names of any individuals with whom he lived during the period of time in question.  Based on this evidence, we find that the Complainant failed to meet his initial burden of proof to demonstrate that he did not live at the service address during the time the disputed arrearage accrued.  Accordingly, we will grant PGW’s first Exception and deny the Complainant’s Reply Exception regarding this issue.

		Even if the Complainant’s testimony were sufficient to carry the burden of proof initially, PGW rebutted this testimony with: (1) its customer contact report which states that the Complainant told PGW that he was living at the service address and (2) an Experian credit report that could find no other address for the Complainant other than the service address during the period of time in question.[footnoteRef:6]  Accordingly, we find that PGW credibly carried its burden of persuasion, which shifted the burden back to the Complainant to rebut.  As no further evidence was admitted by the Complainant in this matter, we find that the Complainant failed to carry this burden, and in doing so, failed to carry his burden of proof.  Accordingly, we will grant PGW’s second Exception and deny the Complainant’s Reply Exception regarding this issue. [6:  	We note that the credit report was mischaracterized in the Initial Decision as stating that there was no address for the Complainant other than the service address in 1986.  In fact, the credit report stated that there was no other address associated with the Complainant other than the service address since 1986.] 


	Based on the foregoing, we shall reverse the ALJ’s Initial Decision to the extent it determined that PGW did not properly transfer the balance of the former ratepayer at the service address, which accrued from January 18, 2012, to December 1, 2014, to the Complainant.  We shall, however, adopt the ALJ’s Initial Decision to the extent it found that the Complainant is responsible for any charges which accrued from December 1, 2014, when he moved into the service address, until the time the Complainant contacted PGW to have service placed in his name on February 20, 2015.  Thus, we conclude that the Complainant is responsible for the payment of the former ratepayer’s balance from January 18, 2012, to December 1, 2014, as well as for the more recent charges that accrued from December 1, 2014, to February 20, 2015.  Accordingly, the Complaint is dismissed in its entirety.

Conclusion

	Based upon our review of the Exceptions, Reply Exception, the Initial Decision, and the record in this proceeding, we shall grant PGW’s Exceptions and reverse the ALJ’s Initial Decision, in part, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Philadelphia Gas Works filed on October 19, 2016, to the Initial Decision of Administrative Law Judge Mary D. Long issued on September 29, 2016, are granted, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Mary D. Long is reversed, in part, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Kenneth McLean against Philadelphia Gas Works at Docket No. C-2016-2539492 is dismissed, consistent with this Opinion and Order.

4. That the proceeding docketed at C-2016-2539492 is marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  October 26, 2017

[bookmark: _GoBack]ORDER ENTERED:  November 13, 2017
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