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PENNSYLVANIA PUBLIC UTILITY COMMISSION
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:


v.
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C-2016-2571726








:

Duquesne Light Company



:

INTERIM ORDER
CONTINUING HEARING SCHEDULED FOR JANUARY 3-4, 2018 AND 
SCHEDULING A PREHEARING CONFERENCE 

Procedural Background
Michele Hriadil and Francis Hriadil (Complainants) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Respondent or Company) on October 3, 2016, alleging, inter alia, the existence of reliability, safety or quality problems with their electric service and objecting to the installation of a smart meter in their home.  Complainants essentially aver that smart meters are unsafe, present privacy concerns, are vulnerable to cyber threats, are inferior in quality to analog meters and present serious health concerns.  Complainants further aver that there is a correlation to radio frequency (RF) exposure to neurological, cardiac, and pulmonary disease, as well as reproductive and developmental disorders, immune dysfunction, cancer and other health conditions.  Complainants aver that the young and elderly populations, are particularly susceptible to these harmful effects and that Complainants are elderly and suffer from chronic conditions.  Complainants aver that the smart meters are not certified by underwriters laboratories, there is a potential for the meters to explode, and the meters are not always installed by certified electricians and that fires have been caused by the quality of meter construction and the lack of evaluations and inspections.  Complainants also object to the cost of implementing and installing the meters.  As relief, Complainants request that the Commission order Respondent to forego installation of a smart meter at their residence.  

On November 4, 2016, Respondent filed an Answer and New Matter to the Complaint, essentially denying the material allegations set forth in the Complaint.  Respondent avers that Complainants have refused to permit technicians to install a smart meter in their home.  Respondent further avers it is required by Act 129 of 2008,
 to install the AMI meter.   



On November 4, 2016, Respondent also filed preliminary objections to the Complaint.  Respondent essentially avers that the Complaint is legally insufficient.  



On November 11, 2016, Complainants filed an agreement regarding an extension of time for Complainants to file responses to the preliminary objections and answer and new matter until December 15, 2016.   



On November 29, 2016, Complainants filed a response to the preliminary objections and averred that the preliminary objections served upon Complainants failed to include a page 5.  On December 6, 2016, Respondent filed a copy of its corrected preliminary objections, which included page 5 of the preliminary objections.  Respondent further averred that the parties agreed that the corrected preliminary objections would be considered by the Commission in place of the Company’s original preliminary objections and that the filing of the corrected preliminary objections would be effective on November 4, 2016; that Complainants may file a response to the corrected preliminary objections by December 21, 2016; and that the deadline for Complainants to file a response to Respondent’s answer and new matter would be January 11, 2017.
 



On December 19, 2016, Complainants filed a response to the corrected preliminary objections of Respondent.    



On January 9, 2017, Complainants filed a response to the answer and new matter filed by Respondent.    


On January 11, 2017, Complainants filed a response to Respondent’s answer and new matter.  The second paragraph of Complainants’ request for relief included a demand for “a summary judgment in [Complainant’s] favor, and against Duquesne Light….”  On January 17, 2017, Respondent filed an answer in opposition to Complainants’ motion for summary judgment.  



On January 20, 2017, Complainants filed a response to the answer in opposition to Complainants’ motion for summary judgment of Respondent. 


On January 24, 2017, Complainants filed a document entitled “New Matter and a separate document entitled “Correction to Pulse Table in Complainants Response to ANSWER AND NEW MATTER TO FORMAL COMPLAINT”.  On January 27, 2017, Complainants filed a document entitled “NEW MATTER #2”.  Respondent filed a letter dated February 2, 2017, in response to the filings by Complainants on January 24, 2017 and January 27, 2017.  



On February 3, 2017, Complainants filed a document entitled “NEW MATTER #3”.  On February 14, 2017, Complainants filed a document entitled “NEW MATTER #4”.  



A Motion Judge Assignment Notice was issued on May 16, 2017 and assigned the undersigned presiding officer to this proceeding.



Respondent’s preliminary objections were denied by interim order entered on August 16, 2017.  The order denying the preliminary objections pointed out that the standard of proof at a hearing is different than the standard used to dispose of preliminary motions such as the preliminary objections in this case.  In order to prevail one some or all of the assertions raised in the complaint, Complainants must prove, by substantial evidence, that they are entitled to relief because Respondent has violated the Public Utility Code, a Commission order or regulation, or a Commission-approved tariff of the Company concerning the service provided to them.  This is a higher legal standard than that which was used to determine Respondent’s preliminary objections.  In addition, the parties were cautioned to review the Public Utility Code as well as the statutes, regulations and decisions applicable to this proceeding and to comply with such legal authority. 
On September 22, 2017, Complainants filed a pleading entitled “REQUEST FOR CLARIFICATION and an EXTENSION”.  Subsequently, on the same date, Complainants filed a “CORRECTED REQUEST FOR CLARIFICATION and an EXTENSION”.  In its corrected pleading, Complainants aver that Complainants received a First Set of Discovery Requests from Respondent dated September 11, 2017.  Complainants request an extension of time to file responses to the discovery requests and aver that they did not receive the discovery requests until September 15, 2017.  Complainants aver that counsel for Respondent did not object to the request for an extension.  Under the circumstances, an extension of time will be granted to Complainants to respond to the discovery requests as set forth in the ordering paragraphs below.  

Complainants also requested clarification as to why no ruling has been made regarding Respondent’s answer and new matter and the documents filed by Complainants referred to as “New Matter #1”, “New Matter #2”, “New Matter #3”, and “New Matter #4”.  Complainants averred that the status and disposition of these outstanding submissions related to the Complaint will have a direct bearing on the hearing.  Complainants further averred that a ruling on the “submissions” would “determine what information, exhibits, etc. would need to be provided for Duquesne Light’s Discovery Request.”  The parties are cautioned to review the Public Utility Code as well as the statutes, regulations and decisions applicable to this proceeding and to comply with such legal authority. 

Finally, in the body of their filing, Complainants have requested a continuance of the hearing scheduled for January 3-4, 2018.  In the ordering paragraphs below, Respondent will be provided to submit a response to this request, prior to a ruling. 

On October 3, 2017, an interim order was entered granting Complainants’ request for an extension of time to file responses to the discovery requests propounded to Complainants by Respondent.  It was ordered that Complainants shall provide full, complete and verified answers to the interrogatories and responses to the request for production served upon Complainants by Respondent, and file a certificate of service with the Commission’s Secretary on or before October 27, 2017.  It was further ordered that on or before October 13, 2017, Respondent may file a response to Complainants’ request for a continuance of the hearing scheduled for January 3-4, 2018.  
On October 4, 2017, Respondent filed a consent to the continuance request and a motion requesting a litigation schedule.  

Under the circumstances, a prehearing conference shall be scheduled for Thursday, December 14, 2017, at 10:00 a.m.  The undersigned presiding officer will preside from an available Pittsburgh Hearing Room, Suite 220, Piatt Place, 301 Fifth Avenue, Pittsburgh, PA 15222, and the parties will participate by telephone.  The parties are hereby directed to comply with the following requirements.
The parties are directed to review the regulations pertaining to prehearing conferences, 52 Pa. Code §5.221- §5.224, and in particular, §5.222(d) which provides, in part:

(d) Parties and counsel will be expected to attend the conference by telephone fully prepared for useful discussion of all problems involved in the proceeding, both procedural and substantive, and fully authorized to make commitments with respect thereto. 


The parties are expected to be prepared to fully address a litigation schedule in this matter and a hearing date in order to consider evidence in this proceeding and to address the presently identified issues and any outstanding issues in this case.  Written prehearing memoranda will not be required.


Preparation by the parties prior to the prehearing conference shall  include:


(i)   Development of a proposed procedural schedule.


(ii)  Advance study of all relevant materials.


(iii) Advance informal communication between the parties, including requests for additional data and information, to the extent it appears feasible and desirable.  

The parties are further directed to review the regulations relating to discovery, specifically 52 Pa. Code §5.331(b), which provides, inter alia, that “a party shall initiate discovery as early in the proceedings as reasonably possible,” and 52 Pa. Code §5.322, which encourages participants to exchange information on an informal basis.  I urge all parties to cooperate in discovery.  Such cooperation is preferable to numerous or protracted discovery disagreements, which require the presiding officer’s participation for resolution.  Please be aware that there are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa. Code §§5.361, 5.371‑5.372.
Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself, if you are an individual, or you may have an attorney represent you.  However, if you are a partnership, corporation, trust, association or governmental agency or subdivision, you must have an attorney represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.

The parties are further reminded to serve the undersigned Administrative Law Judge directly with a copy of any pleading that you file with the Commission’s Secretary in this proceeding.  
THEREFORE,

IT IS ORDERED:

1. That the hearing in this case scheduled for January 3-4, 2018, is hereby continued.

2. That the parties shall participate by telephone at a prehearing conference on Thursday, December 14, 2017, at 10:00 a.m. and shall be fully prepared for the conference, consistent with the terms set forth above.
3. That to participate in the hearing, you must dial the toll-free number listed below.  You will be prompted to enter a PIN number, which is also listed below.  You will be asked to speak your name and then the telephone system will connect you to the hearing.  If you have any witnesses you want to have present during the hearing, you must provide them with the telephone number and PIN number.  




Toll-free Bridge Number:  1-855-750-1027




PIN Number:  708139
You must call into the hearing on the scheduled day and time.  If you fail to do so, your case will be dismissed. You will not be called by the Administrative Law Judge.
Date:  November 15, 2017




______________________________









Jeffrey A. Watson
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-E-SERVE-
� 	66 Pa.C.S. Sections 2806.1, et seq. 


� 	The letter from Respondent dated December 6, 2016 outlining the agreement of the parties uses a date of January 11, 2016.
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