BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Larry Moyer 						:
							:
	v.						:		C-2015-2511904
							:
PPL Electric Utilities Corporation			:



ORDER
GRANTING IN PART AND DENYING IN PART
MOTION FOR SUMMARY JUDGMENT


On October 29, 2015, Larry Moyer filed a formal complaint with the Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL or the company), docket number C-2015-2511904.  In his complaint, Mr. Moyer averred that PPL is threatening to terminate his utility service or has already terminated his utility service.  In addition, Mr. Moyer included an attachment to his complaint wherein he provided further details regarding his complaint.  In particular, Mr. Moyer raised issues regarding PPL’s compliance with the Commission’s virtual meter aggregation regulations.  Mr. Moyer raised additional issues in the attachment as well, including issues pertaining to termination notices and bills he has received from PPL.  For relief, Mr. Moyer requested, among other things, that the Commission issue a public reprimand of PPL for misconduct and take other actions to correct the issues raised in his complaint.

On November 24, 2015, PPL filed an answer in response to Mr. Moyer’s complaint.  In its answer, PPL admitted or denied the various averments Mr. Moyer raised in his complaint.  In particular, PPL provided significant detail regarding two prior complaints filed by Mr. Moyer that pertained to averments raised in the instant complaint.  PPL also provided significant detail regarding virtual meter aggregation in response to what Mr. Moyer stated in his complaint.  PPL also provided an answer to the relief Mr. Moyer requested in his complaint, noting again the relationship of the relief requested to the two prior complaints filed by him.  PPL concluded its answer by requesting that Mr. Moyer’s complaint be denied in its entirety.

Also on November 24, 2015, PPL filed preliminary objections in response to Mr. Moyer’s complaint.  In its preliminary objections, which were accompanied by a notice to plead, PPL raised three grounds for dismissal.  First, PPL argued that the virtual meter aggregation program and billing process allegations raised in the complaint will be fully resolved in a pending proceeding.  Second, PPL argued that the ex parte allegations in the complaint are legally insufficient and fail to state a claim upon which relief can be granted.  Third, PPL argued that Mr. Moyer’s allegations regarding termination of his service are also legally insufficient and fail to state a claim upon which relief may be granted.  Again, PPL requested that Mr. Moyer’s complaint be dismissed in its entirety.  PPL provided several attachments in support of its preliminary objections.

On December 22, 2015, PPL filed a motion to stay discovery during the pendency of the preliminary objections.  On December 23, 2015, Mr. Moyer filed a response to PPL’s motion to stay the discovery.

By motion judge assignment notice dated January 5, 2016, the parties were informed that Administrative Law Judge (ALJ) Dennis J. Buckley was responsible to resolve any issues which may arise during the preliminary phase of this proceeding.

By order dated January 13, 2016, ALJ Buckley granted PPL’s motion to stay discovery.

On February 1, 2017, Mr. Moyer filed with the Pennsylvania Commonwealth Court an application for relief in the form of a motion to request further proceeding.  In that motion, Mr. Moyer raised concerns regarding the scope of the Commission’s authority and the ramifications of the Commission’s actions with regard to PPL’s approval of Mr. Moyer’s photovoltaic renewable energy system.  Mr. Moyer raised six issues with the Commonwealth Court and requested that the Commonwealth Court order the Commission to hold further hearings where he can present issues not previously adjudicated.

On February 10, 2017, PPL filed a motion to stay the instant proceeding pending the disposition of Mr. Moyer’s appeal to the Commonwealth Court.

On March 13, 2017, the Commonwealth Court, among other things, denied Mr. Moyer’s appeal and affirmed the Commission.

On May 22, 2017, PPL filed a motion for summary judgment.  In its motion, which was accompanied by a notice to plead, PPL raised four arguments why Mr. Moyer’s complaint should be dismissed.  First, PPL argued that the virtual meter aggregation program and billing process allegations are barred by the doctrines of res judicata and collateral estoppel.  PPL next argued that Mr. Moyer’s allegations in his complaint regarding the amount to be credited to his account are moot.  PPL’s third and fourth arguments reiterate the preliminary objections previously raised that Mr. Moyer’s allegations regarding ex parte communications and improper termination notices fail to state a claim upon which relief may be granted.  Each of these arguments will be discussed further below.  PPL concluded its motion by requesting that the motion be granted and Mr. Moyer’s complaint be dismissed in its entirety and with prejudice.

On July 27, 2017, Mr. Moyer filed a document with six attachments wherein he raised “three new violations in PPL’s treatment of my two PPL accounts which are part of virtual meter aggregation.”  Mr. Moyer explained that these recent incidents are continuing evidence of the ongoing disarray of PPL’s methodology for virtual meter aggregation which involves manual procedures PPL applies only to virtual meter aggregation.  The attachments Mr. Moyer provided include reporting data, monthly bills, a termination notice and two pieces of correspondence.  It is unclear whether this filing was in response to PPL’s motion.  However, given that Mr. Moyer is pro se, and that the Commission’s regulations allow for the liberal construction of its rules to “secure the just, speedy and inexpensive determination of every action or proceeding,”  52 Pa.Code § 1.2(a), Mr. Moyer’s July 27, 2017 filing will be treated as his answer to PPL’s motion.

On November 9, 2017, a judge change notice was issued by the Commission indicating that the ALJ in this case has been changed from ALJ Buckley to me and setting an initial call-in telephonic hearing for this matter for Monday, December 11, 2017 at 10:00 a.m.  PPL’s motion for summary judgment is ready for disposition.  For the reasons discussed below, the motion will be granted in part and denied in part.

Legal Standard

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of motions for summary judgment and judgment on the pleadings.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

52 Pa.Code § 5.102(a), (d)(1).  For a court to grant a motion for summary judgment or judgment on the pleadings, the record must show that no facts are at issue and that the law is so clear that a trial would be a fruitless exercise.  All of the opposing party's well-pleaded allegations are viewed as true but only those facts admitted by him may be considered against him.  Beardell v. Western Wayne School District, 91 Pa. Commonwealth Ct. 348, 496 A.2d 1373 (1985).

In this case, Mr. Moyer argued that several issues related to prior complaints he filed at the Commission are unresolved.  Mr. Moyer further averred that there is additional evidence of PPL’s misconduct regarding his operation of a photovoltaic solar facility that operates under provisions of virtual meter aggregation.  Mr. Moyer raised several issues regarding the billing of that service, as well as issues regarding his litigation of his prior complaints regarding the matter.  Mr. Moyer also averred that he was improperly sent another termination notice.

PPL’s motion for summary judgment will be granted in part and denied in part.  Even when accepting as true Mr. Moyer’s well-pleaded allegations and considering only those facts admitted by him regarding alleged inappropriate ex parte communications, it is clear that a hearing would be a fruitless exercise and PPL is entitled to judgment as a matter of law.  All other allegations raised by Mr. Moyer in his complaint, however, will proceed to a hearing.

Argument No. 1 – Res Judicata and collateral estoppel

		In its first argument, PPL argued that Mr. Moyer’s complaint should be dismissed because the complaint – which it refers to as the “third complaint” – attempts to relitigate issues and claims that have been fully and finally adjudicated by the Commission and the Commonwealth Court.  PPL specifically notes that the virtual meter aggregation program and billing process allegations, and request for relief in the third complaint, were previously raised in Mr. Moyer’s prior two complaints and provides specific details regarding where such averments are made in each complaint.  PPL attached a copy of both of the prior complaints to its motion in support of its position.  PPL argued that the third complaint is, therefore, barred by the doctrine of res judicata and collateral estoppel.  PPL concludes that there are no material facts in dispute and the Commission’s prior orders, and the Commonwealth Court’s previous decision, are dispositive of this case.  PPL argued it is entitled to judgment as a matter of law and that Mr. Moyer’s complaint should be dismissed.

		In his answer to PPL’s motion, Mr. Moyer stated that he is “drawing your attention to three new violations in PPL’s treatment of my two PPL accounts which are part of virtual meter aggregation.”  Mr. Moyer added that “these recent incidents are continuing evidence of the ongoing disarray in PPL’s methodology for virtual meter aggregation.”  Mr. Moyer also discussed again issues relating to termination notices he received from PPL and “PPL’s failure to provide the promised year-end ‘calculation sheets’ in 2016 and 2017.”  In addition, it is noted that Mr. Moyer averred in his complaint, among other things, that “the complaint here offers further evidence of misconduct on the part of PPL.”

		As a result, PPL’s argument will be rejected.  When accepting as true all of Mr. Moyer’s well-pleaded allegations, and considering only those facts admitted by him against him, it is not clear that there are no facts at issue and that a trial would be a fruitless exercise.  Rather, there are genuine issues of material fact that warrant a hearing and PPL is not entitled to judgment as a matter of law.

The doctrine of res judicata is designed to promote certainty, finality and judicial economy.  It reflects the refusal of the law to tolerate the re-litigation of a matter decided by a court or agency of competent jurisdiction.  The courts have repeatedly stated that a "final valid judgment on the merits by a court of competent jurisdiction bars any future suit between the same parties on the same cause of action."  McCarthy, et al. v. Township of McCandless, 7 Pa. Commonwealth Ct. 611, 300 A.2d 815 (1973); Martin v. Poole, 232 Pa. Superior Ct. 263, 177 A.2d 339 (1975).  Under res judicata, when a court of competent jurisdiction enters a final judgment on the merits of a cause of action, the parties to that case and their privies are thereafter bound "not only as to every matter which was offered and received, but also as to any other admissible matter which might have been offered."  Commission v. Sunnen, 333 U.S. 591, 68 S.Ct. 715, 719 (1948); Jones v. Costlow, 354 Pa. 245, 47 A.2d 259 (1946).  

For the doctrine to prevail, four conditions must be met: (1) identity of issues, (2) identity of causes of action, (3) identity of persons and parties to the action, and (4) identity of the quality and capacity of the parties suing or sued.  Safeguard Mutual Insurance Co. v. Williams, 463 Pa. 567, 345 A.2d 664 (1975) and Day v. Volkswagenwerk Aktiengesellschaft, 318 Pa. Superior Ct. 225, 464 A.2d 1313 (1983); Northwestern Lehigh School District v. Commonwealth of Pennsylvania, Agricultural Lands Condemnation Approval Board, 134 Pa. Commonwealth Ct. 291, 578 A. 2d 614 (1990).  The Commonwealth Court stated that, "for the purposes of res judicata, there is identity of causes of action when in both the old and new proceedings, the subject matter and the ultimate issues are the same."  Howard v. Department of Public Welfare, 108 Pa. Commonwealth Ct. 592, 529 A.2d 1231 (1987).  

PPL’s argument will be rejected because, when accepting as true all well-pleaded materials facts raised by Mr. Moyer in his complaint, as well as every reasonable inference from those facts, and viewing the complaint in the light most favorable to Mr. Moyer, it does not appear that Mr. Moyer would not be entitled to relief under any circumstance as a matter of law.  In particular, Mr. Moyer’s complaint is not barred by the doctrine of res judicata because the initial element of this doctrine – identity of issues – has not been met.  At a minimum, while PPL is correct that the Commission has previously acted on issues raised by Mr. Moyer in his prior two complaints that also pertained to virtual meter aggregation, there are several averments in the third complaint that were not raised in the prior two complaints that warrant denying PPL’s argument and conducting a hearing.  This is particularly true with regard to the averments pertaining to matters that arose since the prior two complaints concluded.  

For example, Mr. Moyer’s averment in the complaint that PPL failed to provide the promised year-end “calculation sheets” in 2016 and 2017 could not have been adjudicated in the prior two complaints that closed prior to year-end 2016.  Similarly, Mr. Moyer’s averment filed on October 29, 2015 regarding “further evidence of misconduct on the part of PPL” also could not have been adjudicated in the prior two complaints.  Mr. Moyer’s answer also references “three new violations.”  Although the subject matter of each of these averments generally all relate to the same subject, each individual occurrence could represent a separate violation of the Public Utility Code, Commission order or regulation or Commission-approved tariff of the company and warrant a hearing when viewed in the light most favorable to Mr. Moyer.  Furthermore, to the extent that Mr. Moyer believes that PPL is not complying with the Commission’s determinations in his prior complaints, it is reasonable for him to file a third complaint to seek redress, as Mr. Moyer has done here.

		Therefore, PPL’s first argument will be rejected.  Mr. Moyer will not be allowed to relitigate issues that were litigated in the prior two complaints and barred by res judicata.  PPL is correct that complainants do not get “two bites at the apple.”  Mr. Moyer, however, is entitled to a hearing on issues that were not previously litigated and are not barred by res judicata.  

Argument No. 2 – Billing Credits

		In its second argument, PPL argued that Mr. Moyer’s averments that his residential account has not been credited in the amount of $738.98, as previously directed, are now moot and must be dismissed.  PPL added that Mr. Moyer’s averment regarding the credit to be applied to his residential account were premature and that PPL applied the $738.98 credit to Mr. Moyer’s account after May 19, 2016, the date the Commission entered a final order in one of the previous complaints filed by Mr. Moyer.  PPL attached to its motion a copy of the letter the company submitted to the Commission indicating that Mr. Moyer’s account has been credited.

		PPL is correct that, in his complaint, Mr. Moyer averred that the company is to credit his residential account in the amount of $738.98.  In his answer, however, Mr. Moyer stated that one of the “new violations” included “an abrupt suspension of credit in the July house bill.  This is a repetition of other, similar omissions in the past.”  Mr. Moyer then provides additional detail regarding the credit he believes he is owed.

		As a result, when accepting as true all of Mr. Moyer’s well-pleaded allegations, and only considering those facts admitted by him against him, it is not clear that there are no facts at issue and that a hearing would be a fruitless exercise or that PPL is entitled to judgment as a matter of law with regard to the bill credits Mr. Moyer seeks from PPL.  To the extent that the $738.98 credit has been provided, the issue is moot and PPL can present such evidence at a hearing.  However, to the extent that the $738.98 credit has been provided to Mr. Moyer, this does not preclude the fact that other violations of the Public Utility Code, the Commission regulations or orders or a Commission-approved tariff of the company may have occurred with regard to matters pertaining to the credit or other credits.  The Commission, for example, has extensive regulations regarding billing that PPL must comply with.  These regulations pertain to billing frequency, meter reading, previously unbilled service, billing information, payments, accrual of late payment charges, and more.  52 Pa.Code §§ 56.11 et seq.  It may be that even though PPL credited Mr. Moyer’s account $738.98, other regulations may have been violated.  Furthermore, PPL’s argument does not warrant dismissal of Mr. Moyer’s complaint in light of the averments Mr. Moyer made in his answer wherein additional issues regarding credits to Mr. Moyer’s bills were raised that also warrant a hearing.

		Again, Mr. Moyer will not be allowed to relitigate issues that were litigated in the prior two complaints and barred by res judicata.  To the extent that PPL has credited Mr. Moyer the $738.98 he seeks in the complaint, Mr. Moyer will not receive a second credit of $738.98.  That does not preclude Mr. Moyer, however, from raising additional issues regarding billing problems that may have arisen, for example, since that credit was applied or other violations of the Commission’s regulations regarding the $738.98 credit.  Mr. Moyer, therefore, is entitled to a hearing on billing issues that were not previously litigated and PPL’s second argument will also be rejected.

Argument No. 3 – Ex parte communications

		In its third argument, PPL argued that Mr. Moyer’s attempt to assert in his complaint an ex parte violation regarding two termination notices sent to him by the company fails to state a claim against the company for which relief can be granted.  PPL argued that Mr. Moyer’s receipt of the termination notices was due to the inadvertent expiration of the time-based litigation hold on Mr. Moyer’s accounts and that when PPL discovered the error, Mr. Moyer was notified by the company that he was not facing termination.  PPL then argued that even when accepting as true Mr. Moyer’s averments it is clear that no ex parte communications about the matter occurred.  PPL added that the company could not rely on the findings and conclusions of the Initial Decision in the prior complaint, as Mr. Moyer argued, because those findings and conclusions did not become final until the Commission issued its final order.

		A review of Mr. Moyer’s complaint reveals that Mr. Moyer averred that the termination letter was issued four days before the Initial Decision resolving the prior complaint was issued.  Two days later, Mr. Moyer called the Commission’s Office of Special Assistants (OSA) and was told that there was “no evidence of any recent communication from the PUC to PPL regarding the status of the complainant’s case” and that “the Initial Decision on Remand had not yet been issued or made public, although he had learned that a ‘draft’ was apparently being ‘circulated’ for editing and review.”  Mr. Moyer then added that “several hours after the conversation with the [OSA], the company agreed to cancel the scheduled shut-off.”  Mr. Moyer requested, among other things, that the Commission “issue a public reprimand against PPL for its misconduct.”  Mr. Moyer provided nothing in his answer to PPL’s motion about any ex parte communication between the Commission and PPL.

		With regard to the Commission’s authority to grant relief requested by a complainant in a complaint, it is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977). 

		Even when accepting as true Mr. Moyer’s averments in his complaint, and considering only those facts admitted by him, there are no facts at issue and a trial would be a fruitless exercise regarding Mr. Moyer’s claims that any inappropriate ex parte activities occurred regarding his complaints.  There are no genuine issues of material fact and PPL is entitled to judgment as a matter of law regarding this issue.

		As noted above, Mr. Moyer stated in his complaint that PPL issued a letter on October 5, 2015 that improperly notified him of the intention to terminate his electric service.  Mr. Moyer added that the initial decision regarding his prior complaint was not made public until October 9, 2015.  Mr. Moyer stated that he called the Commission on October 7, 2015 and was told that a draft Commission order regarding his complaint had been circulated for editing and review.  Mr. Moyer then stated that “on October 7, 2015, several hours after the conversation with the [OSA], the company agreed to cancel the scheduled shut-off.”  Mr. Moyer stated that “the letter of October 5, in particular, and the phone conversations on October 7, 2015, suggest that PPL Electric improperly obtained information before the initial decision was issued.”  None of these statements, either individually or collectively, when accepted as true, demonstrate that either PPL or the Commission acted in violation of the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company over which the Commission has jurisdiction.

		It is common practice internally at the Commission that the OSA would draft Commission orders and circulate them for editing and review.  Section 308 of the Public Utility Code provides that “the Office of Special Assistants shall be a support staff which shall be responsible to assist in the preparation of commission orders and shall perform such other advisory duties as may be required of it by the commission.”  66 Pa.C.S. § 308(e).  According to the averments in Mr. Moyer’s complaint, this is precisely what OSA was doing as told to Mr. Moyer by the OSA staff person.  In fact, Mr. Moyer stated in his complaint that the OSA staff person said that he found no evidence of any recent communication from the Commission to the company regarding the status of the complainant’s case.  Furthermore, no ex parte communication occurs if only procedural matters of a case are discussed.  See e.g., 66 Pa.C.S. § 334(c) (“ex parte communications prohibited in this section shall mean any off-the-record communications to or by any member of the commission, administrative law judge, or employee of the commission, regarding the merits or any fact in issue of any matter pending before the commission in any contested on-the-record proceeding.”) (emphasis added).

		In general, the fact that PPL sent a termination notice to Mr. Moyer during the time when the Commission’s draft order on the matter the letter pertained to was being circulated for edits and review by OSA, coupled with the fact that two days later the termination notice was rescinded and then two days after that the Commission’s order was made public, does not demonstrate any inappropriate actions by either the Commission or PPL.  PPL indicated in its motion that the termination notice was incorrectly issued and promptly corrected when the error was discovered.  There is no indication that PPL had any advance notice or other improper information regarding the case.  

		As such, PPL is correct that Mr. Moyer’s ex parte allegations in his complaint fail to state a claim upon which relief can be granted, even when accepting as true all of the well-pleaded arguments raised by Mr. Moyer and only considering those facts admitted by him against him.  There is no genuine issue as to a material fact and PPL is entitled to judgment as a matter of law with regard to this issue.  To the extent that Mr. Moyer desires to raise any argument that PPL’s termination procedures in any way violated the Public Utility Code, a Commission order or regulation or a Commission-approved tariff of the company, such arguments can be made along with the other arguments he made pertaining to PPL’s termination procedures as discussed below.  This portion of PPL’s motion will be granted and these averments will be stricken from Mr. Moyer’s complaint.

Argument No. 4  -- Termination Notices 

		In its fourth argument, PPL argued that Mr. Moyer’s averments regarding improper termination of service also fail to state a claim upon which relief may be granted.  PPL stated that it improperly issued Mr. Moyer a notice of termination on October 5, 2015 for his solar panels and on October 15, 2015 for his residence.  As noted above, PPL added that these notices were issued due to the inadvertent expiration of the time-based litigation hold on Mr. Moyer’s accounts and that Mr. Moyer was contacted when PPL discovered the error.  PPL added that it is undisputed that Mr. Moyer’s accounts have not been terminated and that his claims against PPL for improper termination of service are moot.

		In his complaint, Mr. Moyer averred that in a letter dated October 5, 2015 he was notified that electric service would be terminated to his electric panels.  Similarly, Mr. Moyer averred that in a letter dated October 19, 2015 he was notified that electric service would be terminated to his residence.  Mr. Moyer then noted that on October 22, 2015 he received a phone call from PPL demanding immediate payment of his residential bill.  Mr. Moyer argued, among other things, that these notices are unjustified and unwarranted because the billing issues remain in litigation.  Mr. Moyer attached copies of the notices to his complaint.  These averments are in addition to the averments identified above regarding Mr. Moyer’s claims that inappropriate ex parte claims occurred regarding his prior complaints.

		In his answer to PPL’s complaint, Mr. Moyer also stated that he was sent a termination notice dated June 7, 2017 which demanded payment of a disputed balance.  Mr. Moyer noted that the termination notice is “a striking repetition of the conduct which led to the formal complaint now pending.”  Mr. Moyer stated that PPL apologized for the termination notice but that a late payment charge was added to his bill.  Mr. Moyer stated that, although he appreciated the apology, PPL’s repeated claims of “inadvertent error” will not suffice.

		When accepting as true Mr. Moyer’s averments in his complaint and answer regarding termination, and considering only those facts admitted by him, there are material facts at issue that warrant a hearing.  A hearing would not be a fruitless exercise regarding Mr. Moyer’s claims that PPL’s termination notices were unjustified and unwarranted.  PPL is not entitled to judgment as a matter of law regarding this issue.

		Subsection E of Chapter 52 of the Public Utility Code contains extensive requirements for electric distribution companies such as PPL regarding terminating service to customers.  This includes timing of termination, general notice provisions and contents of termination, notice when dispute is pending, requirements for personal contact, procedures immediately prior to termination and winter termination procedures, among other things.  See e.g., 52 Pa.Code §§ 56.81-56.131.  Mr. Moyer’s averments, when viewed as true, may give rise to a violation of these regulations.  Furthermore, it is not sufficient, as PPL argued in its motion, to grant PPL’s motion because the notices were sent in error and promptly corrected.  This is particularly true given Mr. Moyer’s assertion in his answer to PPL’s motion that repeated claims of “inadvertent error” will not suffice.  I agree.

		While PPL should be commended for recognizing and promptly correcting the error, and apologizing, these things do not make Mr. Moyer’s averments moot.  It may be that other violations of the Commission’s regulations regarding termination notices have occurred that warrant a hearing based on Mr. Moyer’s averments.  This is true as Mr. Moyer has made similar averments regarding termination in his complaint as well as in his answer to PPL’s motion.

		As such, when accepting as true all well-pleaded allegations in Mr. Moyer’s complaint and answer and only considering those facts admitted by him, it is not clear that there are no facts at issue and that a hearing would be a fruitless exercise with regard to Mr. Moyer’s averments regarding PPL issuing termination notices to him.  There are genuine issues of material facts with regard to the termination notices and PPL is not entitled to judgment as a matter of law with regard to these issues.  PPL’s argument will, therefore, be rejected.

Conclusion

The standard for granting a motion for summary judgment and dismissing a complaint prior to a hearing is high.  To grant a motion for summary judgment, the record must show that there are no facts at issue and that the law is so clear that a trial would be fruitless.  This must be done when viewing as true all of Mr. Moyer’s well pleaded averments and considering only those facts admitted by him.  PPL has satisfied this standard with regard to those averments in Mr. Moyer’s complaint that the Commission or PPL engaged in inappropriate ex parte communications about Mr. Moyer’s prior complaints.  Those averments will be stricken from Mr. Moyer’s complaint.  However, PPL has failed to satisfy this standard with regard to the other issues raised by Mr. Moyer in his complaint.  PPL’s motion will, therefore, be granted in part and denied in part.

Furthermore, it is noted that, in Richard Carlock v. The United Telephone Company of Pennsylvania, Docket No. F-00163617 (Order entered July 14, 1993) (Carlock), the Commission determined that unrepresented complainants should have an opportunity to be heard orally, and not have their case dismissed on the basis of a preliminary pleading.  Id. at 7 (in many cases unrepresented complainants can explain their dispute orally much better than they can communicate their grievance in written form and to deny unrepresented complainants a meaningful opportunity to be heard in such cases can be viewed as a gross abuse of authority), citing, Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (Order entered October 1992) and William Schleisher v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (Order entered December 17, 1992); see also, John M. Gera v. PPL Electric Utilities Corporation, Docket No. C-20054657 (Opinion and Order entered November 2, 2005).[footnoteRef:1]  As a result, in this case, Mr. Moyer should be given the opportunity to demonstrate orally that PPL violated the Public Utility Code, a Commission order or regulation or a Commission-approved Company tariff. [1:  	The Commission’s decision in Carlock was subsequently clarified to allow ALJ’s the discretion to dispose of the pleadings in a proceeding provided that the action is neither arbitrary nor capricious, and that it is in accordance with the law.  John A. Graham Jr. v. Philadelphia Suburban Water Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00957557 (Opinion and Order entered June 12, 1996). 
] 


Mr. Moyer is advised, however, that, at a hearing, he will be required to prove his claims by a preponderance of the evidence and that all decisions of the Commission must be supported by substantial evidence.  This is a higher standard than that used to survive PPL’s motion.  Nonetheless, Mr. Moyer should be given the opportunity to satisfy that burden at a hearing and not have his complaint dismissed on a preliminary basis.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the motion for summary judgment filed by PPL Electric Utilities Corporation at docket number C-2015-2511904 on May 22, 2017 is hereby granted in part and denied in part.

1. That the portions of the formal complaint filed by Larry Moyer against PPL Electric Utilities Corporation at docket number C-2015-2511904 on October 29, 2015 pertaining to inappropriate ex parte activities by the Commission or the company are hereby stricken from the complaint.

1. That all other issues raised in formal complaint filed by Larry Moyer against PPL Electric Utilities Corporation at docket number C-2015-2511904 on October 29, 2015 will be heard at a hearing before an Administrative Law Judge on December 11, 2017 beginning at 10:00 a.m.



Date:	November 20, 2017			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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MOTION FOR 


SUMMARY JUDGMENT


 


 


 


On 


October 29, 2015,


 


Larry Moyer filed a formal complaint with the 


Pennsylvania Public Utility Commission against PPL Electric Utilities Corporation (PPL or the 


company), docket number C


-


2015


-


2511904.  In h


is complaint, 


Mr. Moyer 


averred


 


that PPL is 


threatening to terminate his utility service or has already terminated his utility service.  In 


addition, Mr. Moyer 


included 


an attachment to his complaint 


wherein he provided further details 


regarding his complaint.  In particular, Mr. Moyer raised issues regarding PPL’s compliance with 


the Commission’s 


virtual 


meter aggregation regulations.  Mr. Moyer raised additional issues in 


the attachment as well


, incl


uding issues pertaining to termination notices and bills he has 


received from PPL


.  For relief, Mr. Moyer requested, among other things, that the Commission 


issue a public reprimand of PPL for misconduct and take other actions to correct the issues raised 


in 


his


 


complaint.


 


 


On November 24, 2015, PPL filed an answer in response to Mr. Moyer’s 


complaint.  In its answer, PPL admitted or denied the various averments Mr. Moyer raised in his 


complaint.  In particular, PPL 


provided significant detail regarding two


 


prior complaints filed by 


Mr. Moyer that pertained to averments raised in the instant complaint.  


PPL also provided 


significant detail regarding virtual meter aggregation


 


in response to what Mr. Moyer stated in his 


complaint.  PPL also provided an answer 


to the relief Mr. Moyer requested in his complaint, 
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