BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Michelle Turnwald					:
							:
	v.						:		C-2017-2622408
							:
Duquesne Light Company				:
						
							

INTERIM ORDER
DENYING THE MOTION FOR JUDGMENT ON THE PLEADINGS FILED BY DUQUESNE LIGHT COMPANY


		On August 23, 2017, Michelle Turnwald (Complainant) filed with the Pennsylvania Public Utility Commission (Commission), a formal complaint against Duquesne Light Company (Respondent) alleging that Respondent has an easement over the back yard of her property, upon which a transmission line exists.  Complainant averred that a contractor for Respondent advised her that it would be removing all of the trees and vegetation in her back and side yards, including approximately 25 trees.  Complainant averred that Respondent’s high tension power lines are much higher than the tree line and that the trees do not interfere with the lines.  Complainant avers that the trees are asthetically pleasing and that they provide shade, privacy and protection to her property from storm water runoff.  Complainant avers that Respondent has effectively trimmed the trees every 6-7 years in the past.  Complainant requests that Respondent be ordered to forego the removal of the trees and that it be responsible for future storm water runoff damage.

On September 21, 2017, Respondent filed an answer and new matter.  Respondent averred, inter alia, that it proposes to remove various trees on Complainant’s property that pose reliability and safety hazards to a nearby transmission circuit and avers that the proposed vegetation management helps to ensure that Respondent satisfies its obligation to provide safe and reliable service.  Respondent further avers that its right-of-way agreement over Complainant’s property gives it the right to trim or remove trees which may be necessary to protect the transmission system from possible harm.

On October 27, 2017, Respondent filed a motion for judgment on the pleadings.  Respondent avers that the Commission lacks jurisdiction to resolve the property rights’ dispute that forms the basis of this action.  Respondent argues the complaint represents Complainant’s challenge to the scope and validity of Respondent’s easement because Complainant seeks to prevent Respondent from removing trees that Respondent has a right to remove under the applicable right-of-way agreement.
 
DISCUSSION

Motion For Judgment On The Pleadings

Legal Standard

A motion for judgment on the pleadings may be granted if the applicable pleadings, depositions, answers to interrogatories and admissions, etc. demonstrate that there is no genuine issue of material fact in dispute and the moving party is entitled to judgment in its favor as a matter of law.[footnoteRef:1]  [1: 	52 Pa.Code § 5.102(d)(1).] 


		Judgment on the pleadings should be granted only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise.  Kenneth E. Nein v. UGI Utilities, Inc., Docket No. C-2012-2298099 (Final Order entered November 9, 2012) citing Williams v. Lewis, 446 A. 2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d//b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Id.  (citing Reuben v. O’Brien, 496 A. 2d 913 (Pa. Super 1985).
	               
The regulation regarding motions for summary judgment and judgment on the pleadings is as follows:

§ 5.102.  Motions for Summary Judgment and Judgment on the Pleadings

(a)  Generally. After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment. A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion. 

(b)  Answers. An answer to a motion for judgment on the pleadings or summary judgment, including an opposing affidavit or verification to a motion for summary judgment, may be filed within 20 days of the date of service of the motion. The answer to a motion for summary judgment may be supplemented by depositions, answers to interrogatories or further affidavits and admissions. 

(c)  Motion for summary judgment. A motion for summary judgment must be based on the pleadings and depositions, answers to interrogatories, admissions and supporting affidavits. Documents not already filed with the Commission shall be filed with the motion. 

d)  Decisions on motions. 

(1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

(2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 

(3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions). Denial of a motion will be in the form of a written order.

 
The Formal Complaint


Complainant avers that Respondent has an easement over the back yard of her property, upon which a transmission line exists.  Complainant avers that a contractor for Respondent advised her that it would be removing all of the trees and vegetation in her back and side yards, including approximately 25 trees.  Complainant further avers that Respondent’s high tension power lines are much higher than the tree line and that the trees do not interfere with the lines.  Complainant avers that the trees are asthetically pleasing and that they provide shade, privacy and protection to her property from storm water runoff.  Complainant also avers that Respondent has effectively trimmed the trees every 6-7 years in the past.  Complainant requests that Respondent be ordered to forego the removal of the trees and that it be responsible for future storm water runoff damage.

Respondent seeks dismissal of the formal complaint, arguing that the Commission lacks jurisdiction to resolve the property rights’ dispute that forms the basis of this action.  Respondent argues the formal complaint represents Complainant’s challenge to the scope and validity of Respondent’s easement because Complainant seeks to prevent Respondent from removing trees that Respondent has a right to remove under the applicable right-of-way agreement.
   
It is the Court of Common Pleas, rather than the Commission, that has jurisdiction over substantive property disputes.  Fiorillo v. PECO Energy Co., Docket No. C-00971088, (Order entered September 15, 1999) (the Commission found a valid right-of-way and the interpretation of that agreement was held to be a substantive property rights issue and within the Court of Commons Pleas’ jurisdiction); Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., Docket C‑00945872, (Order entered October 25, 1996) (the Commission does not have subject matter jurisdiction over questions of trespass and the scope and validity of a utility’s right-of-way); Edward Boczar v. PPL Electric Utilities, Docket No. C‑20016332, (Order entered February 10, 2003) (the Commission does not have jurisdiction to determine if utility’s facilities are situated within a valid right-of-way; such matters are within the exclusive jurisdiction of the Court of Common Pleas); Anne E. Perrige v. Metropolitan Edison Co., Docket No. C-00004110, (Order entered July 11, 2003) (concluding that, as in Boczar, the Commission does not have jurisdiction to determine the true location of the utility’s right-of-way).

The Commission restated its position that its jurisdiction does not include the ability to interpret a right-of-way in Stefanoski v. Pennsylvanian-American Water Co., Docket No. C-20078219 (Order entered September 22, 2008).  There, the complainant sought removal of the utility’s water line from his property or compensation for its remaining in the same location.  The Commission again recognized that the determination of the validity of a right-of-way falls within the province of the Court of Common Pleas.  However, unlike substantive property disputes, the determination of whether an easement exists is a question of fact.  Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic-Pennsylvania, Inc., Docket C-00945872, (Order entered October 25, 1996).  The “mere existence of an easement . . . is threshold factual determination that is incident to our jurisdiction.”  Messina v. Bell-Atlantic-Pennsylvania, Inc., Docket No. C-00968225 (Order entered September 23, 1998) (Messina).  Making such a determination “[does] not go beyond the limit of our jurisdictional authority and extend into a determination of the validity of easements or rights-of-way.”  Id. at 12; See, generally, Sentner v. Bell Tel. Co. of Pa., Docket No. F-00161106 (Order entered October 25, 1993).    



[bookmark: _GoBack]		The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  Tod and Lisa Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (Order entered May 28, 2008); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977).  The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. Pub. Util. Comm’n, 43 A.2d 348 (Pa Super. 1945).  Jurisdiction may not be conferred by the parties where none exists. Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of power to decide a controversy.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa.Cmwlth. 1992) alloc. denied, 637 A.2d 293 (Pa. 1993).

In Boczar v. PPL Electric Utilities Corp., Docket No. C-20016332 (Order entered February 10, 2003), the complainant alleged that the utility was not authorized to place its poles, transformers and cable lines on his property.  The Commission stated that the utility produced right-of-way agreements for the facilities in question and concluded that it was without jurisdiction to determine property rights concerning these easements.  In Lou Amati/Amati Service Station v. West Penn Power Co. and Bell Atlantic Pennsylvania, Inc., Docket No. C‑00945842 (Order entered October 25, 1995), the Commission stated that real property issues, such as trespass and whether utility facilities were located pursuant to a valid easement are within the exclusive jurisdiction of the Court of Common Pleas.

The interpretation of legal instruments related to property rights, such as those granting easements and rights-of-way, are a matter for a court of general jurisdiction.  Fiorello v. PECO Energy Company, Docket No. C-00971088 (Order entered September 14, 1999) (the Commission found a valid right-of-way and the interpretation of that agreement was held to be a substantive property rights’ issue within the Court of Common Pleas’ jurisdiction).  

Under the circumstances, the determination of whether an easement exists is a question of fact that is incident to the jurisdiction of the Commission.  Making such a determination does not go beyond the limit of the jurisdictional authority of the Commission.  


Furthermore, in the instant case, Complainant avers that Respondent has effectively trimmed the trees which are a subject of this dispute, every 6-7 years in the past. Respondent now plans to remove a significant number of trees along with other vegetation, instead of continuing its practice of trimming the trees.  Complainant requests that Respondent be ordered to forego the removal of the trees.

Complainant’s averments and request for relief in this case appears to require a determination of whether Respondent’s vegetation management program and the proposed execution of the plan is compliant with our statute, regulations, and orders within the scope of “service” as outlined in Section 1501 of the Code.  Public utility service includes undertaking proper vegetation management because minimizing the opportunity for service outages caused by vegetation is critical to the provision of safe and reliable electricity.  Complainant has not taken issue with Respondent’s entire vegetation management program, but instead alleges that the subject trees were successfully trimmed in the past, however Respondent now intends to remove approximately 25 trees.

It is not unreasonable for the Complainant to expect, and for Respondent to provide, reasonable and adequate vegetation management upon Complainant’s property.  

The Commission has consistently found that vegetation management falls within its purview, and the Commonwealth Court has supported this finding.  See PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996, 1005-06 (Pa.Cmwlth. 2007); Megan Mohn v. PPL Electric Utilities Corp., Docket No. C-2012-2301470 (Order entered October 11, 2012); Yanling Chen and Jianming Hu v. Metropolitan Edison Company, Docket No. C-2013-2397061 (Order entered November 5, 2015); Gene R. Wagner v. West Penn Power Company, Docket No. C-2014-2434494 (Final Order entered April 30, 2015); Richard and Sandy Lehet v. PPL Electric Utilities Corporation, Docket No. C-2014-2449983 (Order entered October 28, 2015); Marlene Broman v. West Penn Power Company, Docket No. C-2013-2356237 (Order Entered April 23, 2014); Jan and Joyce Spirat v. Metropolitan Edison Company, Docket No. C 2013-2367044 (Order entered September 11, 2014); and Sarah Bernardi v. West Penn Power Co., Docket No. C-2014-2453852 (Order entered May 5, 2016).  
Based upon the aforesaid, the claims set forth in the formal complaint are within the jurisdictional authority of the Commission.  Accordingly, the motion for judgment on the pleadings will be denied.

		THEREFORE,

	IT IS ORDERED:

That the motion for judgment on the pleadings of Duquesne Light Company filed at Docket No. C-2017-2622408 is denied.  



Date:  November 22, 2017                 				______________________________
								Jeffrey A. Watson
								Administrative Law Judge																					



	             
. 
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