BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Crescent Hotel-Plymouth Meeting, LP		:
							:
	v.						: 		C-2008-2068258
							:
PECO Energy Company				:

Crescent Hotel-Plymouth Meeting, LP		:
							:
	v.						:		C-2008-2068267
							:
UGI Energy Services, Inc.				:

Crescent Hotel-Plymouth Meeting, LP		:
							:
	v.						: 		C-2009-2089563
							:
Celeren Corporation					:



ORDER DENYING CRESCENT HOTEL-PLYMOUTH MEETING, LP’S MOTION FOR SANCTION AND MOTION TO STAY PROCEEDINGS


HISTORY OF THE PROCEEDING

		Crescent Hotel-Plymouth Meeting, LP (“Crescent”) filed complaints with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company/Exelon Corporation (“PECO”), UGI Energy Services (“UGIES”) and Celeren Corporation (“Celeren”) on October 1, 2008.  

		The Commission’s Secretary’s Bureau docketed the cases as follows: Crescent v. PECO, C-2008-2068258; Crescent v. UGIES, C-2008-2068267; and Crescent v. Celeren, C-2009-2089563.  All three complaints were assigned to Administrative Law Judge Guy M. Koster.  

		On October 29, 2008, PECO, through its counsel, and UGIES, through its counsel, filed answers to the complaints.  

		By notice dated February 23, 2009, a prehearing conference was scheduled for April 7, 2009.  

		On April 1, 2009, the Celeren bankruptcy trustee contacted ALJ Koster and invoked the automatic stay provisions of the United States Bankruptcy Code.  

		On April 2, 2009, ALJ Koster issued an Order consolidating the PECO, UGIES, and Celeren proceedings and staying further action in the consolidated docket since Celeren filed for bankruptcy.  

		Consequently, the instant consolidated proceeding was stayed on April 2, 2009, with no further activity in the docket allowed pending closure of the Celeren bankruptcy proceeding.  

		On February 18, 2014, the Bankruptcy Court issued a Final Decree closing the Celeren bankruptcy proceeding.  

		On March 12, 2014, the Commission issued a Judge Change Notice assigning this matter to Administrative Law Judge Cynthia Williams Fordham.  

		On March 18, 2014, Linda Richenderfer, Esquire, counsel for George L. Miller, the Chapter 7 Bankruptcy Trustee for Celeren Corporation, informed the Commission and the parties, by letter addressed to the undersigned, of the Bankruptcy Court Final Decree, dated February 19, 2014.  

		On March 24, 2014, the Judge Change Notice that the Commission sent to Celeren Corporation at Two Bala Plaza Suite 300 was returned with the notation “not deliverable as addressed, unable to forward.”  
		On April 22, 2014, PECO Energy Company, through its counsel, filed a Motion to Lift Stay and Re-Activate the Proceeding with a notice to plead.  PECO noted that the Celeren bankruptcy proceeding was completed and that there was no longer any reason to stay the instant proceeding.  PECO’s counsel attached a notice to plead to PECO Energy Company’s Motion to Lift Stay and Re-Activate the Proceeding.

		On April 24, 2014, PECO’s counsel filed PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint with a notice to plead.  

		The undersigned sent the parties an Order, dated May 7, 2014, stating that in accordance with 52 Pa.Code § 5.103(b) the answers to PECO’s Motion to Lift Stay and Re-Activate the Proceeding were due on Tuesday, May 13, 2014.  In addition, the undersigned explained that the Order addressing the Motion to Lift Stay and Reactivate the Proceeding would contain instructions for filing answers to PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint.

		On May 9, 2014, Christopher T. Wright, Esquire and David B. MacGregor, Esquire, filed a Notice of Appearance on behalf of UGI Energy Services, Inc.

		On May 12, 2014, UGIES, through its counsel, filed a letter in response to PECO Energy Company’s Motion to Lift Stay and Re-Activate the Proceeding.  UGIES did not object to the Motion.

		In addition, on May 12, 2014, UGIES, through its counsel, filed a letter in response to PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint.  UGIES took no position on the Motion.  However, counsel stated that if the request was granted, UGIES reserved the right to file an answer, new matter and/or motions to the amended complaint.

		No response was received from Crescent Hotel-Plymouth Meeting, LP or Celeren Corporation.
		By Order #3, dated June 5, 2014, the undersigned granted PECO Energy Company’s Motion to Lift Stay and Re-Activate the Proceeding.  In addition, the parties were notified that the answers to PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint were due on Friday, June 20, 2014. 

		Crescent did not file an answer to PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint.

		On June 20, 2014, Crescent filed an Amended complaint.  Count One was against PECO Energy, Exelon Corporation and Celeren Corporation, ¶¶ 31-46.  Count Two was against UGIES, ¶¶47-59.  Count Three, ¶¶ 60-62, Count Four ¶¶ 63-67, and Count Five, ¶¶68-86 were against Celeren.  Count Six was against PECO Energy and Exelon Corporation, ¶¶ 87-100. 

		On July 9, 2014, PECO filed Preliminary Objections to the Amended Complaint.

		Crescent did not file an answer to PECO Energy Company’s Preliminary Objections.

		On July 23, 2014, Crescent filed a Second Amended complaint.  Count One is against PECO Energy, Exelon Corporation and Celeren Corporation, ¶¶ 31-46.  Count Two is against UGIES, ¶¶47-59.  Count Three is against Celeren, PECO Energy, Exelon Corporation and UGIES, ¶¶ 60-81.  Count Four is against PECO Energy ¶¶ 82-95. 

		On August 18, 2014, PECO filed Preliminary Objections to the Second Amended Complaint.

		On August 18, 2014, UGIES filed an Answer, New Matter and Affirmative Defenses.

		On August 29, 2014, Crescent filed an Answer to the Preliminary Objections to the Second Amended Complaint.
		Crescent did not file an Answer to the New Matter filed by UGIES.  

By correspondence dated November 23, 2015, Linda Richenderfer, Esquire, requested that her name and George L. Miller’s name be removed from the service list since Mr. Miller is no longer the Bankruptcy Trustee for Celeren Corporation and she no longer serves as his counsel in that capacity.  

		On September 8, 2016, Administrative Law Judge Cynthia Fordham issued Order #4 which disposed of PECO’s Preliminary Objections to the Second Amended Complaint, granting in part and denying in part.  

		On September 28, 2016, PECO filed an Answer to the Second Amended Complainant.  

		On March 16, 2017, a Further Prehearing Conference Notice was issued for a prehearing conference on May 10, 2017 and the matter was reassigned to me.[footnoteRef:1] [1:  	The prehearing conference was rescheduled due to a conflict in the presiding officer’s schedule.  A Hearing Cancellation/Reschedule Notice was issued on April 6, 2017 and rescheduled the prehearing conference for July 12, 2017.  ] 


		The prehearing conference took place on July 12, 2017.  Counsel for Crescent Hotel, PECO and UGIES were present.  A litigation schedule was agreed to and the parties also discussed discovery issues.  

		I issued Order # 5 dated July 14, 2017.  The Order memorialized the litigation schedule and discovery modifications.  

		On August 17, 2017, UGIES filed a Motion for Summary Judgment.  The Motion requested that Count #2 be struck and the Complaint against UGIES be dismissed.  

		On September 6, 2017, Crescent Hotel filed its Answer to the Motion for Summary Judgment and also filed a New Matter.  
		On September 18, 2017, UGIES filed an Answer to the New Matter.  

		On September 22, 2017, Crescent Hotel filed a Motion for Sanctions and Motion to Stay the Proceedings.  Crescent Hotel requested sanctions against PECO for issues stemming from discovery.  Crescent Hotel also requested a stay of the proceeding due to the delays in receiving discovery from PECO.  Finally, the Complainant requested that I act as settlement judge in this matter.  

		On October 4, 2017, PECO filed its Answer to Crescent Hotel’s Motion for Sanctions and Motion to Stay the Proceedings.  PECO indicated that Crescent Hotel failed to follow the Commission’s regulation in filing the Motion for Sanctions and that the proceedings should not be stayed due to the length of time litigation has already proceeded.  

DISCUSSION

Motion for Sanctions

Crescent filed a Motion for Sanctions related to PECO’s discovery responses in this matter.  Crescent contends that PECO has spoiled evidence and is providing inadequate response to the request for discovery.  PECO contends that it has adequately responded to Crescent’s discovery requests and that it cannot produce documents that it did not have to start.  PECO also asserts that Crescent has failed to follow the Commission’s procedures regarding objections to discovery requests and responses.  

Under the Commission’s discovery regulations, 52 Pa.Code §5.342(g), a Motion to Compel must include a copy of the interrogatories that were objected to, a copy of the objections, and an argument as to why the objection is not valid.  The objecting party then has five days to respond and provide their arguments as to why the objections are valid.  Pursuant to 52 Pa.Code § 5.371, a Motion for Sanctions for discovery purposes may be filed only if one of two things have happened.  First, a Motion for Sanctions can be filed when a party fails to “answer . . . file objections, or otherwise respond.”  See 52 Pa.Code § 5.371(a)(1).  Second, a Motion for Sanctions may be filed if a party refuses to obey an order of the presiding officer regarding discovery.  See 52 Pa.Code § 5.371(a)(2).  

On August 16, 2017, Crescent served two sets of discovery on PECO; (1) its Set I Discovery, and (2) its Supplemental Discovery.  Then on August 28, 2017, PECO served its objection to Crescent’s Supplemental Discovery.  The deadline to file a Motion to Compel answers to these questions was September 7, 2017.  On September 7, 2017, the deadline for Crescent to file a Motion to Compel for its Supplemental Answers passed without Crescent filing a Motion to Compel.  On the same date, PECO served its Answers to Crescent’s Set I Discovery.  

Further, on September 8, 2017, Crescent served its Amended Supplemental Discovery, in which it posed essentially the same group of questions it has posed in the Supplemental Discovery about the 210 Proofs of Claim.  This filing date established an objection date of September 18, 2017, which PECO did serve its Objection to Crescent’s Amended Supplemental Interrogatories on that date.  The filing date established a deadline of September 28, 2017 for Crescent to file a Motion to Compel.  Instead on September 22, 2017, Crescent filed the instant “Motion for Sanctions, Stay, and to Schedule Conference.  As of September 28, 2017, the deadline for Crescent to file a Motion to Compel for its Amended Supplemental Answers passed without Crescent filing a Motion to Compel.  

In this matter, Crescent Hotel failed to follow the Commission’s regulations and did not file a Motion to Compel for any of its discovery requests.  Per the Commission’s regulation at 52 Pa.Code §5.342(g), where a Motion to Compel is not filed within the timeframe prescribed, the interrogatories and discovery requests are deemed withdrawn.  PECO properly objected to certain interrogatories and discovery requests submitted by Crescent.  Crescent had the duty to then file a Motion to Compel, if they believed the objections were without merit and provide a basis for that belief.  In this matter, they failed to do so and as such, any interrogatories that were properly objected to by PECO are deemed withdrawn as a matter of law.  A Motion for Sanctions cannot be filed when there has been a response and objection from the opposing party.  See 52 Pa.Code § 5.371(a)(1).  

Further, there has been no order issued by the presiding officer which compels PECO to response to any of Crescent’s discovery inquiries.  Therefore, PECO has not violated any order and a Motion for Sanctions is not allowable under the regulations.  See 52 Pa.Code § 5.371(a)(2).  As such, Crescent’s Motion for Sanctions is denied.  

Motion for Stay of Proceedings

Crescent request a stay of the proceeding in this matter.  Specifically, Crescent indicates that due to PECO’s actions in this matter related to discovery, the matter must be stayed for these issues to be resolved.  PECO asserts that Crescent has had sufficient time to fully conduct discovery in this matter and that any issues are related to Crescent’s delays in beginning the discovery process.  

Under the Commission’s discovery regulations, 52 Pa.Code §5.331, the right to discovery attaches “when a complaint . . . is filed,” and there is an affirmative obligation that a party “shall initiate discovery as early in the proceedings as reasonably possible.”  

Crescent’s right and obligation to begin discovery attached on October 1, 2008 when it first filed its Complaint.  While there was a stay was put in place on April 2, 2009 due to the bankruptcy proceedings for Celeren, the stay was lifted on June 5, 2014.  At that time, the right and obligation to conduct discovery began again and Crescent should have begun the process at that time.  Although PECO filed Preliminary Objections and other motions, there is nothing in the case law or regulations that prohibits the parties from continuing the discovery process while these motion and objections were pending.  

This matter was revived and a pre-hearing conference was held on July 12, 2017 at which time the parties agreed to a litigation schedule.  The parties also agreed to a discovery schedule.  I made clear at that time that the matter would move forward in a timely matter.  I noted that the case had been outstanding for nearly ten years and that there had been adequate time to conduct discovery prior to the prehearing conference.  
Crescent’s request for a stay of the proceeding seems to be related to the responses it received from PECO to its discovery requests.  However, Crescent has demonstrated that a stay is required in this case.  It appears that the parties have had the opportunity to exchange a few discovery requests and that the parties have responded in some fashion to those requests.  While Crescent contends that the matter must be stayed in order to address discovery issues, the parties have had more than adequate time to conduct discovery and to file motions in response to those discovery requests.  There is no reason to allow the process to continue any longer.  As such, the Complainant’s request for a stay of the proceedings is denied.  

Request for Settlement Conference

Crescent Hotel has indicated that it wishes to have a settlement conference in this matter.  PECO indicated in its Answer that it does not believe that the Settlement Judge process would be fruitful in this particular case.  

Under 52 Pa.Code § 5.223(c), Authority of presiding officer at conferences, provides that:
 (c)  The presiding officer may participate in settlement discussions upon agreement of all parties. A different presiding officer or a mediator, if appropriate, will be assigned by the Chief Administrative Law Judge to participate in settlement discussions upon the request of a party.  

52 Pa.Code § 5.223(c) (emphasis added).  

In this instance, there is not agreement between the parties that a settlement conference may be helpful in this matter.  According to the Commission’s regulations, a presiding officer may participate in settlement discussion only upon agreement of all parties.  See 52 Pa.Code § 5.223(c).  As there is not agreement of all the parties in this matter that I participate as settlement judge, I will deny the request at this time.  However, it is strongly encouraged that the parties themselves engage in settlement negotiations and if the parties’ positions change on the issue of a settlement conference with the presiding officer, to contact my office as soon as possible.  


ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the Motion for Sanctions filed by Crescent Hotel-Plymouth Meeting, LP is denied.

1. That the Motion for Stay of the Proceedings filed by Crescent Hotel-Plymouth Meeting, LP is denied.

1. That the Motion for Settlement Conference filed by Crescent Hotel-Plymouth Meeting, LP is denied.  


Date:	November 22, 2017				___________________________________
							Marta Guhl
							Administrative Law Judge
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