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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Carla Guzman						:
							:  
	v. 						:		C-2017-2621783
							:
Rasier-PA d/b/a Uber					:



ORDER GRANTING PRELIMINARY OBJECTION BUT DENYING MOTION TO CONTINUE HEARING


		On August 28, 2017, Carla Guzman (Complainant) filed a formal Complaint against Rasier-PA d/b/a Uber (Uber or Company) alleging that Uber had provided inadequate service to Complainant on or around June 21, 2017, while transporting Complainant to the Philadelphia International Airport.  

		After being granted an extension of time in which to file an Answer, Uber filed its Answer to the Complaint on October 10, 2017, as well as New Matter properly endorsed with a Notice to Plead.  In its Answer, Uber denied having sufficient information or knowledge with respect to Complainant’s allegations to respond to the same but denied any wrongdoing and asked that the Complaint be dismissed.

		In its New Matter, Uber argued that the Commission is without jurisdiction to award monetary damages to Complainant and stated that Uber has already refunded the cost of service to Complainant along with compensation for tolls Complainant told Uber she paid.

		Complainant did not file an Answer or responsive pleading to the New Matter.

		Also on October 10, 2017, Uber filed a Preliminary Objection to the Complaint contending that the Commission does not have the jurisdiction to award monetary damages.  Complainant has not filed an Answer or responsive pleading to Uber’s Preliminary Objection.

		On November 17, 2017, Uber filed a letter/Motion to continue the hearing in this case now set for January 8, 2018.  Uber contends that it will need forty-five days from the time Objection is ruled on to prepare its case, but does not specify why that additional preparation time is needed.

	Commission regulations permit the filing of preliminary objections:

§ 5.101.  Preliminary objections.

(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:
	
	(1)	Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

	(2)	Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

	(3)	Insufficient specificity of a pleading.

	(4)	Legal insufficiency of a pleading.

	(5)	Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

	(6)	Pendency of a prior proceeding or agreement for alternative dispute resolution.

	(7)  Standing of a party to participate in the proceeding.

52 Pa. Code § 5.101(a).

		In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849;  P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  

		Uber objects to the Complaint because Complainant has asked for, “Monetary damages for emotional distress, costs incurred and loss of wages,” at Paragraph 5 of her Complaint.  Uber is correct.  It is well established that the Commission does not have the jurisdiction to order a public utility to pay monetary damages. See Byer v. Peoples Natural Gas Co., 380 A.2d 383 (Pa. Super. 1977) (holding that the Commission does not have the authority to award damages); Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977) (holding that the Commission does not have the authority to award damages), DeFrancesco v. Western Pennsylvania Water Company, 499 Pa. 374, 453 A.2d 595 (1982); Elkin v. Bell of Pa., 491 Pa. 123, 420 A.2d 371 (1980).  I caution Complainant that if she is seeking an award of damages, then she is in the wrong venue, and that while a Commission administrative law judge may impose a civil penalty on a utility if warranted, those funds will go to the state General Fund, not to Complainant.  The Objection will be sustained, but the issue with respect to quality of service will be heard on January 8, 2018, unless Complainant decides to withdraw her Complaint from this forum.

		With respect to Uber’s Motion for Continuance, the Commission’s Rules of Administrative Practice and Procedure at 52 Pa. Code § 1.15(b) state that, “Only for good cause shown will requests for continuance be considered.”   Uber claims, without specificity, that it will need forty five days from the date of resolution of its Preliminary Objection to prepare for trial.  The hearing date in this case is a month away, even allowing for the Christmas and New Year holidays.  It is unclear why Uber requires more time to prepare than that, so the Motion will be denied.  However, the denial is without prejudice if Uber wishes to renew its request setting forth the cause for its request with greater specificity.


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objection made by Rasier-PA d/b/a Uber to the Complaint at Docket No. C-2017-2621783 is granted. 

		2.	That the Motion for Continuance of the hearing scheduled for January 8, 2018, filed by Uber at Docket No. C-2017-2621783 is denied, without prejudice.

		
	Date:
	December 6, 2017
	 
	

	
	
	
	Dennis J. Buckley
Administrative Law Judge
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Complainant did not file an Answer or responsive pleading to the New Matter.
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