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OPINION AND ORDER


BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Dalton Equity, Inc. (“Dalton Equity”) filed on May 12, 2017, to the Initial Decision (Initial Decision or I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, which was issued on April 27, 2017, in the above-captioned proceeding.  On May 22, 2017, Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL).  For the reasons stated below, we shall deny the Exceptions, and adopt the Initial Decision of ALJ Barnes, consistent with this Opinion and Order.
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This matter comes before us on Dalton Equity’s Exceptions to the ALJ’s Initial Decision granting PPL’s Petitions to Withdraw the two Condemnation Applications filed by PPL, which requested, pursuant to 15 Pa. C.S. § 1511(c), that the Commission determine that the service to be furnished by PPL, through the exercise of its eminent domain powers, is necessary or proper for the service, accommodation, convenience or safety of the public.  In the Condemnation Applications, PPL was proposing to condemn the Properties of Dalton Equity and Heirs of Davis Dean, to obtain rights-of-way necessary for the construction of a new 69 kV transmission line needed to supply electric power to a new industrial customer of PPL’s located in Clinton Township, Wyoming County.  PPL subsequently acquired a voluntary right-of-way, allowing for the use of an alternative route for the proposed construction of the 69 kV transmission line.  According to PPL, the use of an alternative route avoided the need for PPL to condemn the rights-of-way across the Properties of Dalton Equity and Heirs of Davis Dean, and, thus, rendered the Condemnation Applications unnecessary.  Accordingly, on April 11, 2017, PPL filed the Petitions to Withdraw, requesting the Commission’s permission to withdraw the Condemnation Applications.  The ALJ granted PPL’s Petitions to Withdraw.  We affirm.

History of the Proceeding

On October 14, 2016, PPL filed two applications (Condemnations Applications) for findings and determinations pursuant to 15 Pa. C.S. § 1511(c) that the service to be furnished by it, through its proposed exercise of the power of eminent domain to acquire two rights-of-way over certain portions of lands in West Abington, Lackawanna County, Pennsylvania (Properties), owned by Dalton Equity (A-2016-2571923) and the Heirs of Davis Dean (A-2016-2571918), respectively, is necessary or proper for the service accommodation, convenience, or safety of the public.  The Condemnation Applications involve the construction of a new 69 kV transmission line over the Properties in order to supply electric power to a new industrial customer of PPL’s located in Clinton Township, Wyoming County.  I.D. at 2.

On November 30, 2016, an Entry of Appearance and Petition to Intervene was filed on behalf of Dalton Equity and the Heirs of Davis Dean.  On December 14, 2016, a Procedural Order was issued granting the Petition to Intervene and establishing a litigation schedule.  The two dockets for the Condemnation Applications were consolidated for a hearing scheduled for April 12, 2017.   I.D. at 2.

On or about April 10, 2017, PPL acquired a voluntary right-of-way permitting the use of an alternative route for the 69 kV transmission line.  Accordingly, on April 11, 2017, PPL filed a Petition for Leave to Withdraw the Dalton Equity Condemnation Application at Docket No. A-2016-2571923, and a second Petition for Leave to Withdraw the Heirs of Davis Dean Condemnation Application at Docket No. A‑2016-2571918 (Petitions to Withdraw or Petitions).  I.D. at 2.  The Petitions were served on Dalton Equity along with a notice to plead attached, which indicated that Dalton Equity may “object to the petition within 10 days of service.”  See I.D. at 2; see also R. Exc. at 4.

On April 11, 2017, the ALJ specifically instructed counsel for Dalton Equity to advise whether Dalton Equity had no objection to PPL’s request to withdraw the Condemnation Applications or file objections within ten days.  See R. Exc. at 4; see also R. Exc. Appendix A.  No objections to the Petitions have been filed.  I.D. at 2. 

The April 12, 2017 hearing was cancelled.  The record closed on April 21, 2017.  I.D. at 2.

On April 27, 2017, the Commission issued the Initial Decision of ALJ Barnes, which granted PPL’s request to withdraw the Condemnation Applications.  

As stated above, on May 12, 2017, Dalton Equity filed Exceptions to the Initial Decision, and on May 22, 2017, PPL filed Replies to Exceptions.

Discussion

As a preliminary matter, as we proceed in our review of the Exceptions and Replies to Exception filed in this proceeding, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion. 

The ALJ made seven Findings of Fact and reached four Conclusions of Law (COL).  I.D. at 2-3, 4-5.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  

Legal Standards

The Commission’s Rules of Practice and Procedure at 52 Pa. Code § 5.94(a) permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa. Code § 5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  52 Pa. Code § 5.94(a).  A party may object to the petition within 10 days of service.  Id.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  Id.

ALJ’s Initial Decision

In the Initial Decision, ALJ Barnes granted the Petitions to Withdraw the two Condemnation Applications, in the interest of judicial efficiency and because doing so presented no adverse impact to the public interest.  See COL No. 4.  In the Initial Decision, the ALJ explained that PPL stated in its Petitions to Withdraw that it was requesting to withdraw the Condemnation Applications because it had acquired a voluntary right-of-way and alternative route for its proposed 69 kV transmission line to a commercial customer, and because of the acquired voluntary right-of-way, PPL’s need to condemn the Properties of Dalton Equity and/or the Heirs of Davis Dean existed no longer.  See I.D. at 4.  The ALJ explained that the Commission has no interest in mandating that a utility pursue litigation to provide public utility service where it may not be prepared to do so, and that PPL is free to file another application at any time.  Id.  The ALJ explained that no objections had been filed to PPL’s Petitions to Withdraw the Condemnation Applications.  Id.  The ALJ also explained that the Condemnation Applications do not allege facts that would impact the public interest should they be withdrawn.  Id.  Thus, the ALJ found no adverse effect on the public interest in granting PPL’s Petitions to Withdraw the Condemnation Applications.  Id.

Exceptions and Replies 

In its Exceptions, Dalton Equity took exception to the ALJ’s granting of PPL’s request to withdraw the Condemnation Applications.  See Exc. at 2.  In support, Dalton Equity asserts that the Condemnation Applications should not be withdrawn because Dalton Equity has incurred costs in litigating or opposing the Condemnation Applications, including preparing for the evidentiary hearing scheduled for April 12, 2017, and that the withdrawal results in a waste of time, expense and effort by both Dalton Equity and the Commission.  See Exc. at ¶¶ 2, 3.  Dalton Equity also asserts that the Applications should not be withdrawn “before the expiration of the twenty days from notice filed by PPL.”  See Exc. at ¶ 4.  Finally, Dalton Equity argues that the Commission’s granting of PPL’s request to withdraw the Condemnation Applications deprives Dalton Equity and other members of the public of a decision on the merits in this case and further applications by PPL or other utilities.  See Exc. at ¶ 4.

In its Replies to Exceptions, PPL asserts that the Exceptions are untimely and entirely without merit.  See R. Exc. at 2.  PPL asserts that Dalton Equity failed to file an answer or objection to PPL’s Petition to Withdraw and, as such, Dalton Equity has waived its right to oppose the withdrawal of the Condemnation Applications.  See R. Exc. at 2, 5.  PPL asserts that Dalton Equity’s argument that the withdraw should not have been granted “before the expiration of twenty days from the notice filed by PPL,” is a misplaced procedural error.  See R. Exc. at 5, citing Exc. at ¶ 4.  PPL asserts that 52 Pa. Code 5.94(a) clearly provides that a “party may object to the petition within 10 days of service.”  Further, PPL asserts, that Dalton Equity has provided no justification for its failure to comply with the Commission’s Regulations and the ALJ’s instructions on April 11, 2017.  See R. Exc. at 5. 

PPL notes that the ALJ concluded that withdrawing the Condemnation Applications would not impact the public interest, but Dalton Equity argues in its Exceptions that the withdrawal without a “formal finding” in this proceeding would “deprive[] Dalton, and other members of the public of a decision on its merits in this case and future such applications by PPL or other utilities.”  See R. Exc. at 5-6, citing I.D. at 4 and Exc. at ¶ 4.  In response to Dalton Equity’s argument, PPL asserts that, as a preliminary matter, Dalton Equity does not have standing to represent unnamed members of the public who are not parties to the proceeding, and that despite its unsupported assertion to the contrary, no “other members of the public” will be harmed or otherwise affected by the withdrawal of the now completely unnecessary Condemnation Applications.  See R. Exc. at 6.  Moreover, PPL notes that Dalton Equity has opposed the proposed condemnation of its Property and asserts that PPL’s withdrawal of the Condemnation Applications essentially means that Dalton Equity has prevailed in the outcome because the Property of Dalton Equity will not be condemned as a result of such Applications.  See R. Exc. at 6.  Remarkably, however, PPL asserts that Dalton Equity nevertheless submits that it will somehow be harmed if a decision on the merits of the Condemnation Application is not reached.  See R. Exc. at 6.  PPL asserts that Dalton Equity’s Exceptions essentially request an advisory opinion from the Commission, but it is well-settled that the Commission does not issue advisory opinions.  See R. Exc. at 7 (citations omitted).   

Further, PPL argues that Dalton Equity’s contention that a decision on the merits of the Condemnation Application would benefit future applications by PPL is misplaced.  See R. Exc. at 7.  PPL argues that the Condemnation Application related to Dalton Equity was limited to the instant facts of this case and, more importantly, pertained only to the Property owned by Dalton Equity.  Id.  Thus, even if a decision on the merits were to be reached in this now unnecessary proceeding, PPL argues, it would not be binding on future condemnation applications with an entirely different set of facts, properties and parties.  Id.

Moreover, PPL asserts that Dalton Equity’s opposition to the Condemnation Applications – that PPL cannot condemn a right-of-way for a transmission line necessary to provide service to an industrial customer – is without merit and has already been rejected by the Commission.  See R. Exc. at 7.  Indeed, PPL argues that the Commission has interpreted 66 Pa. C.S. § 1501 to impose upon a certificated public utility an obligation to provide service in its certificated service territory, as upheld by Pennsylvania appellate courts.  See R. Exc. at 8 (citations omitted).  Moreover, PPL argues, the Commission has previously approved numerous transmission line projects completed by PPL that initially supplied only the commercial or industrial customer requesting service.   See R. Exc. at 8 (citations omitted).  Therefore, even if a decision on the merits were to be reached in this now unnecessary proceeding, Dalton Equity’s legal argument in opposition to the Condemnation Applications is without merit and has previously been rejected by the Commission.  Id.   However, PPL asserts that it no longer seeks to condemn any portion of Dalton Equity’s property and, therefore, withdrawing the Condemnation Applications would have no impact whatsoever on Dalton Equity or the public.  See R. Exc. at 9.  Thus, PPL argues, Dalton Equity’s Exceptions are without merit.  Id.   

Moreover, PPL argues that, even if Dalton Equity had timely filed an answer or objection to PPL’s request to withdraw the Condemnation Applications, there is no present case or controversy to be adjudicated.  See R. Exc. at 2-3, 9.  In support thereof, PPL states that Dalton Equity’s Property will not be condemned and, therefore, the Condemnation Applications are unnecessary.  See R. Exc. at 3, 9.  As such, PPL argues that Dalton Equity’s Exceptions to the withdrawal of the Condemnation Applications are moot and should be denied.  See R. Exc. at 9, citing Pilchesky v. Lackawanna County, 624 Pa. 633, 88 A.3d 954, 964 (2014); see also R. Exc. at 10.  Because PPL no longer seeks to condemn Dalton Equity’s property, PPL asserts there simply is no justiciable issue remaining for the Commission to address.  See R. Exc. at 10.

PPL argues that continuing the litigation, as requested by Dalton Equity, would be a complete waste of the Commission’s, the ALJ’s, and the parties’ time and resources.  See R. Exc. at 3, 10.  PPL asserts that under Dalton Equity’s theory, no settlement should be granted or entered to resolve a dispute because the parties to the settlement initially incurred time and expense in their litigation efforts before the settlement was reached.  See R. Exc. at 10.  PPL states that Dalton Equity’s theory is nonsensical and entirely inconsistent with the Commission’s policy to encourage settlement and resolve issues informally.  See R. Exc. at 10, citing 52 Pa. Code § 69.401.
Furthermore, PPL asserts that the Commission has clearly advised that parties and the ALJ should not be required to spend scarce public and private resources by considering transactions or proposals that may not come to fruition.  See R. Exc. at 10, citing Application of Exelon Corporation and PECO Energy Company for Certificates of Public Convenience, Docket Nos. A-2009-2093057, 2009 Pa. PUC LEXIS 1533 (Order entered June 25, 2009) at *21.

Disposition

We deny the Exceptions of Dalton Equity.  Dalton Equity had the opportunity to object to PPL’s request to withdraw the Condemnation Applications, but did not do so.  The ALJ’s Initial Decision granting PPL’s request to withdraw the Applications was issued after the 10-day period for filing objections had passed.  In its Exceptions, Dalton Equity provided no justification for not timely objecting to PPL’s request pursuant to 52 Pa. Code § 5.94(a).  Thus, Dalton Equity waived its right to object to PPL’s request, and it would be improper to now allow Dalton Equity to use Exceptions as the procedural vehicle to raise objections.

Notwithstanding the foregoing, even if Dalton Equity had been timely in objecting to PPL’s Petitions to Withdraw, we still would agree with the ALJ that the Condemnation Applications do not allege facts that would impact the public interest should they be withdrawn.  Here, Dalton Equity opposed PPL’s proposal to condemn its Property for right-of-way to construct a proposed 69 kV transmission line.  PPL negotiated and acquired the use of an alternative right-of-way for the construction of the proposed 69 kV line, which eliminated the need to condemn the Property of Dalton Equity.  Accordingly, PPL withdrew its Condemnation Applications and represented that it does not intend to condemn the property of Dalton Equity for the proposed transmission line.  PPL no longer seeks to condemn any portion of Dalton Equity’s property and, therefore, withdrawing the Condemnation Applications would have no impact whatsoever on Dalton Equity or the public.  We find no justification to require the parties and the ALJ to spend scarce public and private resources litigating a transaction or proposal that may never come to fruition.  Therefore, we affirm the ALJ’s Initial Decision.  Finally, we recognize the power of eminent domain conferred under 15 Pa. C.S. § 1511 to public utilities regulated by the Commission, and we commend PPL for its parallel efforts to negotiate and acquire voluntary rights-of-way even after it had filed an application with the Commission seeking to exercise that power.

Conclusion

Based upon our review of the record and the applicable law, we shall deny the Exceptions of Dalton Equity, Inc. and adopt the ALJ’s Initial Decision, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Dalton Equity, Inc., filed on May 12, 2017, to the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, in Docket No. A‑2016-2571918, are denied.

2. That the Initial Decision of Administrative Law Judge Elizabeth H.  Barnes, issued on April 27, 2017, at Docket Nos. A-2016-2571918 and A‑2016-2571923, is adopted, consistent with this Opinion and Order.

3. That the Petition for Leave to Withdraw the Dalton Equity, Inc. Condemnation Application, filed by PPL Electric Utilities Corporation on April 11, 2017, at Docket No. A-2016-2571923, is granted.

4. That the Application of PPL Electric Utilities Corporation, filed on October 14, 2016, at Docket No. A-2016-2571923, under 15 Pa. C.S. §1511(c), for a finding and determination that the service to be furnished by the applicant through its proposed exercise of the power of eminent domain to acquire a right of way and easement over a certain portion of the lands of Dalton Equity, Inc., in West Abington, Lackawanna County, Pennsylvania is necessary or proper for the service, accommodation, convenience or safety of the public, is withdrawn. 

5. That the Petition for Leave to Withdraw the Heirs of Davis Dean Condemnation Application, filed by PPL Electric Utilities Corporation on April 11, 2017, at Docket No. A-2016-2571918, is granted.

6. That the Application of PPL Electric Utilities Corporation filed on October 14, 2016, at Docket No. A-2016-2571918, under 15 Pa. C.S. §1511(c) for a finding and determination that the service to be furnished by the applicant through its proposed exercise of the power of eminent domain to acquire a right of way and easement over a certain portion of the lands of the Heirs of Davis Dean, in West Abington, Lackawanna County, Pennsylvania is necessary or proper for the service, accommodation, convenience or safety of the public, is withdrawn. 

7. That the Secretary’s Bureau shall mark the consolidated proceedings at Docket Nos. A-2016-2571918 and A-2016-2571923 closed.

BY THE COMMISSION,
[image: ]




Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED:  December 7, 2017
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