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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Stay (Petition) filed by Deree J. Norman (Petitioner or Mr. Norman) on September 15, 2017.  In his Petition, Mr. Norman requests that the Commission stay the enforcement of our Order entered on July 13, 2017 (July 2017 Order), while he pursues his right to appeal the decision before the Commonwealth Court.[footnoteRef:1]  No Answers to the Petition have been filed.  For the reasons discussed below we shall deny the Petition.   [1: 		The Petition was due to be filed within fifteen days of the entry of our July 2017 Order (i.e., on or before July 28, 2017).  52 Pa. Code § 5.572(c).  Nevertheless, particularly because the Petitioner is appearing pro se, we will accept the Petition as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(c), in order to secure a just, speedy, and inexpensive determination.] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On March 18, 2015, Mr. Norman filed a Formal Complaint (Complaint) against PECO Energy Company (PECO or Respondent) alleging that his smart meter was not registering his usage correctly and that there were incorrect charges on his bill.  PECO filed an Answer on April 6, 2015, denying the material allegations of the Complaint.

		ALJ Long conducted a telephonic evidentiary hearing on October 29, 2015, at which the Complainant appeared pro se and testified on his own behalf.  Mr. Norman also presented the testimony of two witnesses and introduced six exhibits, which were admitted into the record.  PECO was represented by counsel who presented two witnesses and introduced five exhibits, which were admitted into the record.

		A further evidentiary hearing by telephone was held on January 21, 2016.  Again, Mr. Norman appeared and represented himself.  The Respondent’s counsel offered the testimony of three witnesses and introduced five additional exhibits, which were admitted into the record.

		At the conclusion of the hearing, ALJ Long addressed the Complainant’s previous filing of a document titled a Motion for Judgment on the Pleadings.  She instructed the Parties that Mr. Norman’s filing would be considered a partial final brief because it included a discussion of the evidentiary record and was, therefore, not an appropriate motion for judgment on the pleadings.  The Complainant was provided with an opportunity to file a supplemental brief and include any additional argument based on the evidence in the record.  On March 14, 2016, the Complainant filed a brief in support of his arguments.  PECO filed a responsive brief on March 16, 2016.  The hearings generated a transcript of 244 pages and the record was closed on April 5, 2016.

		On July 8, 2016, the Commission issued the Initial Decision of ALJ Long, which dismissed the Complaint.  In the Initial Decision, the ALJ determined that Mr. Norman failed to establish his burden of proof that his bills were too high, and that PECO violated the Commission’s Regulations by rendering its monthly bills at different intervals.  The Complainant filed Exceptions on August 17, 2016, and PECO filed Replies to Exceptions on August 18, 2016.

		In our July 2017 Order, we concluded that the ALJ accorded proper consideration of the evidence and correctly determined that Mr. Norman had failed to carry his burden of proving that PECO was responsible for the high bills alleged in the Complaint or that the Respondent had violated 52 Pa. Code § 56.2, pertaining to the permissible range of billing periods.  Accordingly, we denied the Exceptions, adopted the ALJ’s Initial Decision, and dismissed the Complaint.[footnoteRef:2] [2: 		On August 2, 2017, Mr. Norman filed a Petition for Review with the Commonwealth Court at Docket No. 1053 CD 2017.  He also filed an Application for Stay of our July 2017 Order with the Commonwealth Court on August 18, 2017.  By Order filed September 12, 2017, the Commonwealth Court dismissed the Application for Stay without prejudice because it appeared that the Petitioner did not first seek relief with the Commission as adjudicator pursuant to Pa. R.A.P. 1781(a).  ] 


		As previously noted, Mr. Norman filed his Petition on September 15, 2017.  No Answers to the Petition have been filed.

Discussion

Legal Standards

		Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding. As the proponent of the stay, therefore, Mr. Norman bears the burden of proof.  It is axiomatic that “[a] litigant's burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).

		We have adopted the standards set forth in Pa. PUC v. Process Gas Consumers Group, 502 Pa. 545, 467 A.2d 805 (1983) (Process Gas), in reviewing petitions which seek to stay the effect of our orders.  The standards set forth in Process Gas require a petitioner to fulfill the following:

1. Make a strong showing that it is likely to prevail on the merits;

2. Show that without the requested relief, it will suffer irreparable injury;

3. Show that the issuance of a stay will not substantially harm other interested parties in the proceedings; and

4. Show that the issuance of a stay will not adversely affect the public interest.

Process Gas, 502 Pa. at 552-53, 467 A.2d at 808-09 (citing Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.C. Cir. 1958) (Virginia Jobbers)).  These criteria require the balancing of all interests, including the public, where applicable.

		In Process Gas, the Pennsylvania Supreme Court explained that an application for a stay pending appeal always involves a situation in which the merits of the dispute have been fully considered in an adversarial setting and a final decree rendered.  As such, it is essential for an unsuccessful party, who seeks a stay of a final order pending appellate review, to make a strong showing under the Virginia Jobbers criteria in order to justify the issuance of a stay.  Process Gas, 502 Pa. at 553, 467 A.2d at 809.

Petition

In his Petition, Mr. Norman alleges that he has exhausted all other administrative remedies and has met the standards for granting a stay pending an appeal as set forth in Process Gas.  Petition at 1.

Under the first Process Gas standard, the Petitioner argues that he is likely to prevail on the merits because the ALJ committed procedural and judicial errors in disregard of documented facts presented at the hearing.  In support, Mr. Norman cites to three alleged errors by the ALJ.  First, Mr. Norman contends that the ALJ failed to order a mistrial after learning that PECO’s counsel did not provide PECO’s witnesses, who were calling into the telephonic hearing from different locations, with a copy of the Petitioner’s hearing exhibits.   Second, the Petitioner asserts that the ALJ improperly referred to the Petitioner’s meter as an Automatic Meter Reading (AMR) device and not an Advanced Metering Infrastructure (AMI) device on repeated occasions.  According to the Petitioner, the evidence shows that Mr. Norman’s meter is a digital smart meter that can send and receive data, i.e., an AMI.  Third, Mr. Norman submits that the ALJ disregarded conflicting testimony by PECO’s witness, Mary McQuilken, who allegedly stated that she was not permitted to conduct a test on the meter.[footnoteRef:3]  The Petitioner also contends that he is unable to provide direct citation references because he has been denied access to the transcript in violation of 52 Pa. Code §§ 1.71 and 1.72.  Petition at 3‑4. [3: 		Mr. Norman cites to the following Findings of Fact (F.O.F.) in support of the alleged contradiction by PECO’s witness: “18. Ms. McQuilken read the meter and calculated the Complainant’s average daily usage from the Complainant’s last bill reading” Tr. at 84; “19. Ms. McQuilken clocked the meter using a stopwatch to measure how many watts are flowing through the meter” Tr. at 132-33; and “20. Ms. McQuilken inventoried some of the appliances that she could not see during her visit, but did not perform a complete inventory.”  Petition at 4.] 


Under the second Process Gas standard, Mr. Norman asserts that he will suffer irreparable injury without the requested relief.  The Petitioner explains that he is a 52‑year old asthmatic who suffers from obesity and severe sleep apnea.  He alleges to have supplied PECO with medical certifications related to these conditions in 2014 when he was first granted disability payments and in 2017.  According to Mr. Norman, Dr. Jennifer Zallen and Dr. Ronald Anafi of the University of Pennsylvania have submitted medical information to PECO.  The Petitioner contends that he requires daily use of an electric nebulizer to dispense medication and an electric CPAP machine to regulate his breathing while sleeping.  Petition at 4.

The Petitioner alleges that he is unable to safely stay at his residence without electricity because he cannot operate medical equipment which is essential to assist with his breathing.  Mr. Norman notes that he stayed in a hotel immediately after service termination due to the need to operate his medical equipment.  Additionally, he alleges to have purchased a gas-powered generator which operates in his rear yard to run his electrical equipment.  However, he contends that the generator is dangerous because carbon monoxide seeps into his residence.  Mr. Norman also asserts that he periodically sleeps in his car with an AC converter to operate his medical equipment.  Petition at 4.

		Regarding the third Process Gas standard, Mr. Norman proffers that granting the stay will not adversely affect the Commission or PECO.  The Petitioner contends that if his appeal were to fail, PECO would be entitled to recalculate the actual usage charges on his account.  According to Mr. Norman, granting the stay of a proceeding related to his residential account would have no adverse impact on a power station or the power grid.  Petition at 5.

		Under the final Process Gas standard, Mr. Norman argues that granting the stay will not adversely affect the public interest.  In contrast, the Petitioner contends, denying the Petition will embolden PECO to willfully ignore the Commission’s service termination procedures.  According to Mr. Norman, PECO improperly terminated his service during the pendency of the appeal process, and is attempting to become unduly enriched by charging an exorbitant reconnection fee.  The Petitioner also asserts that PECO has violated Commission standards by demanding repayment of disputed bills that are more than four years old.  Mr. Norman alleges that his Complaint proceeding involved unpaid bills from 2010, 2011, and 2012, and PECO has failed to distinguish these bills from unpaid bills that fall within the four-year time frame.  Petition at 5-6.

		For relief, Mr. Norman requests that the Commission instruct PECO to reconnect his electric service and waive any fees related to the disconnection and reconnection of his service.  Id. at 6.  

Disposition

		Upon review of the Process Gas standards, we find that the Petitioner has failed to satisfy the criteria necessary to justify a stay of our July 2017 Order.

		Under the first standard, we conclude that the Petitioner has not made a strong showing of likely success on the merits.  In our July 2017 Order, we found that Mr. Norman had failed to carry his burden of proving that PECO was responsible for the high bills alleged in his Complaint.  The arguments in his Petition pertaining to three alleged errors by the ALJ do not alter our prior disposition that Mr. Norman failed to establish by substantial record evidence that he is entitled to relief from the Commission.

		Regarding his first allegation of error, the Petitioner argues that the ALJ should have declared a mistrial after learning that PECO’s witnesses did not have copies of Mr. Norman’s hearing exhibits.  The Petitioner’s argument lacks merit for the following reasons.  First, Mr. Norman inaccurately asserts that all of PECO’s witnesses did not have exhibits at the hearing.  However, PECO witness, Richard King, testified to having a copy of all of Mr. Norman’s exhibits during the hearing and the Petitioner cross-examined Mr. King about these documents.  See Tr. at 233-238.  Second, there is no indication that Mr. Norman was prevented from proffering arguments related to the these exhibits in support of his burden of proof.  Third, we do not believe the ALJ committed prejudicial error by allowing Ms. McQuilken to testify without having copies of Mr. Norman’s exhibits – which primarily pertained to smart meter literature and charts of billing data.  Ms. McQuilken’s direct testimony pertained to her high bill field reports and any cross-examination pertaining to smart meters and the billing exhibits would have been beyond the scope of her testimony.   Third, the Commission’s Regulations pertaining to Administrative Practice and Procedures do not allow for a mistrial because such a procedure is generally pertinent to criminal or civil trials before a jury and not an administrative hearing.  Moreover, Mr. Norman did not make any request for such a mistrial at the hearing or seek a motion for sanctions related to Ms. McQuilken’s testimony.

		As to Mr. Norman’s second allegation of error pertaining to the ALJ’s reference to the AMR meter, the record evidence supported a finding that the meter installed at the Petitioner’s residence was indeed an AMR meter which was only capable of sending information to PECO.  Although Mr. Norman presented evidence discussing an AMI or smart meter, and presented cross-examination about an AMI meter, PECO presented credible evidence that there has been an AMR meter installed at his residence since February 14, 2002.  Tr. at 184, 233 and 236.  Thus, we find no merit to the Petitioner’s allegation that the ALJ committed an error by referring to the meter as an AMR.  Regardless, Mr. Norman admitted in his Exceptions that he failed to prove that his consumption was being inaccurately reported to PECO’s billing system.  There is no record evidence to support a finding that PECO somehow manipulated the consumption data submitted from his meter to create the allegedly high bills he received.  July 2017 Order at 12.  Therefore, even if the Petitioner could have established that an AMI meter had been installed at his residence, he failed to satisfy his burden of proof that PECO improperly adjusted the data to inflate his bills.

		In his third allegation of error, Mr. Norman asserts generally that the ALJ disregarded conflicting testimony by Ms. McQuilken.  Mr. Norman does not cite to the allegedly inconsistent testimony.  Rather, the Petitioner notes that he has been denied access to the written record of the hearing in violation of 52 Pa. Code §§ 1.71 and 1.72 and offers to provide the citation references after receiving access to the record.

		As explained in the July 2017 Order, Mr. Norman filed a Petition to Proceed In Forma Pauperis (In Forma Pauperis Petition) requesting leave to proceed as an indigent party and to be relieved of paying costs related to the proceeding.  By Interim Order dated December 17, 2015 (Interim Order), ALJ Long dismissed the In Forma Pauperis Petition.  In support, the ALJ explained that the Commission does not have a Regulation authorizing an order that waives fees or costs.  Additionally, the ALJ noted that the Commission does not impose any filing fees for customer complaints and that Mr. Norman did not specify the types of costs or fees from which he was seeking relief.  The ALJ also explained that the Commission cannot provide a copy of the transcript of the proceeding for free,[footnoteRef:4] but that the Commission could make arrangements for Mr. Norman to review the transcript and take notes in an office of the Commission upon request.  Interim Order at 1.  There is no indication in the record or in the Petition that Mr. Norman attempted to avail himself of this arrangement for viewing the transcript.  Having failed to provide citations to the transcript, Mr. Norman is unable to demonstrate that he somehow suffered prejudice by the ALJ’s alleged disregard of testimony. [4: 		The transcripts are the property of the court reporting companies and the Commission must pay for its own copies.  The contracts between the court reporting companies and the Commission prohibit the Commission from supplying copies of contracts to others including parties involved in Commission proceedings.] 


		Under the second Process Gas standard, Mr. Norman contends that he will suffer irreparable harm if his Petition were to be denied.  The Petitioner asserts that he cannot safely reside in his home without electricity because he is unable to operate necessary medical equipment which assists with his breathing.  Mr. Norman indicates certain steps he has taken to deal with his electric service termination including staying in a hotel for one night, purchasing an electric gas generator, and occasionally sleeping in his car to access AC power for the medical equipment.  Additionally, Mr. Norman alleges that he submitted medical certifications to PECO in 2014 and 2017.  However, the Petitioner does not indicate the status of his most recent medical certification, i.e., what steps PECO has taken to consider the restoration of service pursuant to the Commission’s medical emergency procedures.  See 52 Pa. Code §§ 56.111 et seq.  Under the circumstances, including the Petitioner’s apparent options for restoring service under the medical certification procedures, we decline to find that Mr. Norman will suffer irreparable harm if his Petition were denied.

		Under the third and fourth Process Gas standards, Mr. Norman alleges that neither the Parties nor the public interest will suffer harm if the Petition were granted.  We disagree.  A public utility is entitled to full payment for service provided to customers and all customers are obligated to pay for the utility service provided to them.  Otherwise, a customer's unpaid bills are included in the utility's uncollectible expenses and ultimately paid for by other utility customers.  Mill v. Pa. Public Utility Comm'n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Scaccia v. West Penn Power Co., 55 Pa. P.U.C. 637 (1982); and Bolt v. Duquesne Light Company, 66 Pa. P.U.C. 463 (1988).  Mr. Norman had failed to sustain his burden of proof that his bills were too high.  Thus, upon the dismissal of his Complaint and the issuance of our final July 2017 Order, Mr. Norman became obligated to pay for the utility service provided to him.  Granting the Petition would likely cause PECO to include Mr. Norman’s unpaid bills within PECO’s uncollectible expenses and thereby cause harm to other utility customers in the form of increased costs.[footnoteRef:5], [footnoteRef:6] [5: 		Mr. Norman’s additional allegation pertaining to PECO’s improper termination during the dispute process appears to be without merit.  There is nothing in the record to indicate that PECO violated the Code or a Commission Regulation or Order in proceeding to terminate the Petitioner’s service after the entry date of our July 2017 Order.]  [6: 		The Petitioner also alleges that PECO improperly included unpaid bills from 2010, 2011, and 2012 as grounds for terminating service.  Section 56.83(7) of our Regulations, 52 Pa. Code § 56.83(7), prohibits utilities from terminating service for nonpayment of charges of charges for service for which the utility has ceased billing more than four years prior to the date the bill is rendered.  However, the ALJ’s findings of fact (I.D. at 7-8; F.O.F. 31-33) only explain historical usage patterns for 2010, 2011, 2012 to establish that Mr. Norman’s usage during the contested time-period were consistent with his historical consumption.  Since Mr. Norman’s Complaint pertained to the amount of his consumption and not to his payment history or unpaid bills, the ALJ properly excluded testimony regarding any outstanding bills.  Tr. at 194-195.  Accordingly, we decline to consider arguments related to the issue of unpaid bills as they were not part of the underlying record.  ] 


Conclusion

In light of the above discussion, we shall deny the Petition consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:

		That the Petition for Stay filed by Deree J. Norman on September 15, 2017, is denied, consistent with this Opinion and Order.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: December 7, 2017

ORDER ENTERED:  December 7, 2017
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