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OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by Ivan Yotov (the Complainant or Mr. Yotov) on November 21, 2016, in response to the Initial Decision Granting Respondent’s Motion for Judgment on the Pleadings and Dismissing Complaint (Initial Decision or I.D.) of Administrative Law Judge (ALJ) David A. Salapa, issued November 4, 2016.  Duquesne Light Company (Duquesne Light, the Respondent, or the Company) filed Replies to Exceptions on December 9, 2016.  In addition, on May 12, 2017, the Complainant filed a Letter (Letter), stating: “I am writing to request that the record of the case be open so I can submit an additional evidence.”  Duquesne Light has not filed an answer to the Complainant’s Letter.  
	 	For the reasons stated below, we will deny the Complainant’s Exceptions, deny the Complainant’s Letter request to reopen the record, adopt the ALJ’s Initial Decision, consistent with this Opinion and Order, and dismiss the Complaint.  In addition, we will direct the Secretary’s Bureau to serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation & Enforcement, Electric Safety Division, for such further review and action that it may deem appropriate. 

History of the Proceeding

On July 25, 2016, Mr. Yotov, a customer of Duquesne Light, filed a Formal Complaint (Complaint) against Duquesne Light, alleging that the Company is creating an unsafe and hazardous condition, with risk of personal injury and property damage, by refusing to remove a tree that is located on the Complainant’s property and next to the distribution electric lines owned by the Company.  I.D. at 2; Complaint at 1.  For relief, the Complainant requested that the Commission “enforce the safety regulations by requiring Duquesne Light to remove the tree.”  Complaint at 1.  

	On August 15, 2016, the Respondent filed an Answer with New Matter, accompanied by a Notice to Plead.  The Answer denied the material allegations of the Complaint.  I.D. at 2.  The New Matter asserted that the Complaint is barred by the doctrines of collateral estoppel and/or res judicata and by 66 Pa. C.S. § 316, and, therefore, must be dismissed with prejudice.  Id. at 3. 

	On September 16, 2016, the Respondent filed a Motion for Judgment on the Pleadings (Motion), which repeated the assertions in the New Matter.  Id.  The Motion was accompanied by a Notice to Plead.  Id.

The Complainant has filed no response to either the New Matter or the Motion.  Id.

By Motion Judge Assignment Notice dated October 26, 2016, the Commission notified the Parties that the case had been assigned to ALJ Salapa as the Presiding Officer, stating that “Judge Salapa will be responsible to resolve any issues which may arise during the preliminary phase of the proceeding.”  See Id. at 3; see also Motion Judge Assignment Notice.

By Secretarial Letter dated November 4, 2016, the Commission issued ALJ Salapa’s Initial Decision, which granted the Company’s Motion and dismissed the Complaint as being barred by the doctrine of res judicata.

As discussed above, the Complainant filed Exceptions to the Initial Decision on November 21, 2016, and the Respondent filed Replies to Exceptions on December 9, 2016.

Also, as discussed above, on May 12, 2017, the Complainant filed the Letter,[footnoteRef:1] requesting that the record be reopened to permit the Complainant to submit additional evidence in this proceeding.  The Letter included photographic evidence related to the disputed tree.   [1:  	The Letter was filed with the Secretary’s Bureau, and although it was not accompanied by a Certificate of Service, it stated that it was being served on Duquesne Light’s counsel by email and emailed to ra-OSA@pa.gov. ] 


Background 

		This proceeding involves a Formal Complaint (Complaint) which was filed by Mr. Yotov against Duquesne Light regarding Duquesne Light’s vegetation management at his property.  According to the instant Complaint, the Complainant previously filed a Formal Complaint against the Company, regarding the Company’s vegetation management at his property, on April 28, 2015, at Docket No. C-2015-2479258 (2015 Formal Complaint), in which the Commission ruled in favor of the Company.  Complaint at 1.  Below, we summarize the 2015 Formal Complaint proceeding.

In the 2015 Formal Complaint, the Complainant alleged that Duquesne Light refused to remove the same tree that is in dispute in the instant Complaint, which the Complainant has consistently described as being hazardous.  For relief in the 2015 Formal Complaint, like the instant Complaint, the Complainant requested that the Commission direct Duquesne to remove the tree.  2015 Formal Complaint at 2-3.

On May 18, 2015, Duquesne Light filed an Answer to the 2015 Formal Complaint (2015 Answer).  In its 2015 Answer, Duquesne denied that the tree in the Complainant’s backyard posed any reliability or safety problems.  2015 Answer at 1-2.  Duquesne averred that its vegetation management personnel visited the Complainant’s property and determined that there was no reliability or safety concern or threat to the Company’s facilities with the tree.  Id.  In addition, Duquesne stated that because the tree is on the Complainant’s property, the Company is not responsible for its removal.  Id.

A telephonic hearing on the 2015 Formal Complaint was held on July 29, 2015, before ALJ Joel H. Cheskis.  The Complainant appeared pro se and presented one exhibit that was admitted into the record.  Duquesne was represented by counsel, who presented the testimony of two witnesses and offered five exhibits which were admitted into the record.  The record in the 2015 Formal Complaint proceeding contained a fifty-five-page transcript (2015 Transcript) and six exhibits.  The record was closed on August 20, 2015.

On November 13, 2015, the Initial Decision of ALJ Cheskis was issued (2015 Initial Decision or 2015 I.D.), which dismissed the 2015 Formal Complaint for failure of the Complainant to satisfy his burden of demonstrating that Duquesne violated the Public Utility Code (Code), a Commission Order or Regulation, or Duquesne’s tariff by refusing to remove the tree from the Complainant’s private property where no service interruption or danger to Duquesne’s facilities or the public existed.  2015 I.D. at 14.  

In his 2015 Initial Decision, ALJ Cheskis made thirty-one Findings of Fact and reached fifteen Conclusions of Law.  May 2016 Order at 7, citing 2015 I.D. at 2-6, 11-14.  ALJ Cheskis found that the exhibit which the Complainant relied on for his argument included hearsay that was objected to by Duquesne’s counsel during the hearing.  May 2016 Order at 8, citing 2015 I.D. at 9.  ALJ Cheskis noted, however, that even when he considered the statements in the Complainant’s exhibit, there was still not enough evidence to demonstrate that Duquesne is obligated to remove the tree because both Duquesne and the Complainant testified that the tree is located on the Complainant’s property.  May 2016 Order at 8, citing 2015 I.D. at 9.  Further, the ALJ explained that while both Parties agreed the trunk of the tree is approximately twelve to fifteen inches from Duquesne’s electric line, the Complainant did testify that the branch that hangs over the electric line is healthy and not decayed.  May 2016 Order at 8, citing 2015 I.D. at 9.  In addition, the ALJ noted that based on several photographs of the tree presented as evidence in this case, the tree does not pose any threat or danger to Duquesne’s facilities or the public.  May 2016 Order at 8, citing 2015 I.D. at 9-10, citing 2015 Tr. at 15; Complainant Exh.1; Duquesne Exh. 1.

		Additionally, in the 2015 Initial Decision, ALJ Cheskis noted that Duquesne’s certified arborists had inspected the tree on multiple occasions and found that the tree posed no danger to either Duquesne’s facilities or the public.  May 2016 Order at 8, citing 2015 I.D. at 10, citing 2015 Tr. at 19 and 45-46.  As explained by ALJ Cheskis, Duquesne testified that the Company will decide whether to remove or trim a tree based on the health, the overall growth and the age of the tree.  May 2016 Order at 8.  Duquesne’s certified arborist testified that the tree in question is healthy and grows straight and tall, posing no threat to Duquesne’s facilities.  May 2016 Order at 8, citing 2015 I.D. at 10, citing 2015 Tr. at 26, 28, 30-31 and 42.  Duquesne also testified that the branch of the tree the Complainant claims is decaying is leaning away from Duquesne’s facilities and would not come in contact with the facilities even if it fell.  May 2016 Order at 8, citing 2015 I.D. at 10, citing 2015 Tr. at 26, 28-30, 38; Duquesne Exh. 1.  Based on the foregoing, ALJ Cheskis found that the testimonies of Duquesne’s witnesses rebutted the evidence presented by the Complainant.  May 2016 Order at 8, citing 2015 I.D. at 9.  

		Furthermore, the ALJ explained that although the Commission requires EDCs to have vegetation management plans that delineate the utilities’ maintenance cycles to help ensure reliability, Duquesne cannot be held responsible for trimming or removing every tree throughout its service territory unless such an action is consistent with the Company’s maintenance cycle.  May 2016 Order at 9, citing 2015 I.D. at 10.  Specifically, the ALJ pointed out that nothing in the record demonstrated that Duquesne acted contrary to its Commission-approved vegetation management plan and maintenance cycle by refusing to remove the tree from the Complainant’s private property.  May 2016 Order at 9, citing 2015 I.D. at 10-11.

		ALJ Cheskis continued that Duquesne’s vegetation management plan required the Company to remove or trim trees if they pose a threat to its facilities or the public.  May 2016 Order at 9, citing 2015 I.D. at 10.  According to the ALJ, the Complainant did not demonstrate that such circumstances existed.  May 2016 Order at 9, citing 2015 I.D. at 10-11.  The ALJ opined that it would be an unnecessary burden and expense to Duquesne and other EDCs if they were required to remove or trim trees where there is no interruption in service and no threat to the utilities facilities or the public.  May 2016 Order at 9, citing 2015 I.D. at 11.  Additionally, the ALJ opined that Duquesne is under no obligation to remove a tree on private property where no service interruption or danger to Duquesne’s facilities or the public exists.  May 2016 Order at 9, citing 2015 I.D. at 10-11.  For these reasons, the ALJ concluded that the Complainant failed to carry his burden of proof that the tree must be removed to prevent an interruption in service or that the tree presents a danger to Duquesne’s facilities or the public.  May 2016 Order at 9, citing I.D. at 11.

On November 24, 2015, the Complainant filed Exceptions to the 2015 Initial Decision (2015 Exceptions), and Duquesne filed Replies to Exceptions on December 1, 2015 (2016 Reply Exceptions).  See May 2016 Order at 1-2.  On April 15, 2016, the Complainant filed a letter entitled “Update on case C-2015-2479258, Ivan Yotov v. Duquesne Light Company” (April 2016 Update), which contained additional information and photographs.  See Id. at 3.  On the same date, Duquesne filed a letter in response to the Complainant’s April 2016 Update.  Id.

On May 19, 2016, we entered the Opinion and Order in the 2015 Formal Complaint proceeding (May 2016 Order), in which we denied the Complainant’s 2015 Exceptions and adopted the 2015 Initial Decision of ALJ Cheskis, consistent with the Opinion and Order.  See May 2016 Order at 12, 16.  Additionally, we addressed the Complainant’s April 2016 Update and stated that because it was submitted “well after the close of the record” in the 2015 Formal Complaint proceeding, we would not consider it as part of our disposition of the 2015 Formal Complaint.  See Id. at 3, n. 3, citing 52 Pa. Code § 5.431.  We further noted, however, that even if we were to consider the April 2016 Update, it would not likely change our disposition contained in the May 2016 Order regarding the responsibilities of the Parties with respect to the removal of the tree.  See Id.  

Lastly, we noted that the Complainant had raised a new issue in his 2015 Exceptions stating that the condition of the tree has worsened since the hearing.  Id. at 15.  In support of this argument, we noted that the Complainant submitted with his Exceptions, a recent photograph of the tree taken on November 20, 2015.  Id., citing 2015 Reply Exceptions at 4.  We stated that this additional information concerning the status of the tree was submitted by the Complainant after the close of the record and thus is considered extra-record evidence.  We noted our decision not to consider such information in reaching a disposition on the matter, pursuant to Section 5.431(b) of our Regulations, 52 Pa. Code § 5.431(b), because good cause has not been shown for such consideration.  May 2016 Order at 15.  However, we also stated that, even if we were to consider the additional information, we found that the Complainant still had not presented sufficient evidence to support his claim that Duquesne is responsible for removing the tree on his private property.  Id.

Accordingly, for the reasons stated in the May 2016 Order, we determined that the Complainant had failed to satisfy his burden of proof that Duquesne violated the Code, a Commission Order or Regulation, or a Commission-approved Company tariff by refusing to remove a tree from the Complainant’s private property where no service interruption or danger to Duquesne’s facilities or the public existed.  May 16 Order at 16.  Accordingly, we adopted the Initial Decision of ALJ Cheskis, which denied the Complaint in its entirety.  Id.

The Complainant thereafter filed the July 25, 2016 Formal Complaint which is the subject of ALJ Salapa’s November 4, 2016 Initial Decision issued the instant proceeding.

Discussion

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

This case is before us on the following: (1) the Complainant’s Exceptions to ALJ Salapa’s Initial Decision in this proceeding granting the Respondent’s Motion for Judgment on the Pleadings in this proceeding; and (2) the Complainant’s Letter requesting to reopen the proceeding prior to a final Commission decision.

Motions for judgment on the pleadings are governed by Section 5.102 of our Regulations, 52 Pa. Code § 5.102.  Judgment on the pleadings is available when the pleadings show that there is no genuine issue of material fact and the moving party is entitled to judgment as a matter of law.  Judgment on the pleadings should only be granted when the right to relief is clear and free from doubt.  In determining the absence of a genuine issue of material fact, the Commission must take the view of the evidence most favorable to the non-moving party and resolve any doubts against the entry of the judgment.  Day v. Volkswagonwerk Aktiengesellschaft, 464 A.2d 1313, 1316 (Pa. Super. 1983).  In this proceeding, as the party having submitted the Motion, Duquesne Light bears the burden of demonstrating clearly that there is no genuine issue of material fact.

The Respondent has specifically asserted that the instant Complaint should be dismissed based on the doctrines of res judicata and collateral estoppel and in light of Section 316 of the Code.

The doctrine of res judicata, also known as claim preclusion, prevents a suit between the same parties on the same cause of action after a court of competent jurisdiction has rendered a final judgment on the merits.  Hopewell Estates, Inc. v. Kent, 646 A.2d 1192 (Pa. Super. 1994).  For the doctrine to apply, the two actions must share an identity of the following: (1) issues, (2) causes of action, (3) persons and parties to the action, and (4) the quality or capacity of the parties suing or sued.  See Volkswagonwerk, 464 A.2d at 1316-17; see also Duquesne Slag Products Co. v. Lench, 415 A.2d 53, 55 (Pa. 1980).

The doctrine of collateral estoppel, or issue preclusion, is a broader concept than res judicata.  Volkswagenwerk, 464 A.2d at 1318.  The doctrine operates to prevent the re-litigation of a finally litigated question or issue of law or fact in a subsequent proceeding.  Id.  Unlike res judicata, there is no requirement that the parties be the same as those in the prior suit in order to raise collateral estoppel, so long as the party against whom the defense in invoked was a party to the prior adjudication.  Id. at 1319.  For the doctrine of collateral estoppel to apply, four requirements must be met:  (1) the issues decided in the prior adjudication were identical to the ones presented in the later action, (2) there was a final judgment on the merits, (3) the party against whom collateral estoppel is asserted was a party (or in privity with a party) to the prior adjudication, and (4) the party against whom collateral estoppel is asserted has had a full and fair opportunity to litigate the issue in question in the prior action.  Id.

Decisions of administrative agencies of the Commonwealth are entitled to res judicata and collateral estoppel effect where the agency is acting in a judicial capacity and resolves disputed issues of fact properly before it which parties had an opportunity to litigate.  Kentucky-West Virginia Gas v. Pa. P.U.C., 721 F.Supp. 710, 714-715 (M.D. Pa. 1989), aff’d 899 F.2d 1217 (3rd. Cir. 1990).

Section 316 of the Code states in relevant part: 

Whenever the Commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.


66 Pa. C.S. 316.  The Commission’s findings of fact in prior complaints “are conclusive on the parties, including the complainant . . . .”  Warren v. Equitable Gas Co., Docket No. C-2014-2426795, 2014 WL 4060039, at 4 (Initial Decision issued July 29, 2014).

Petitions to reopen the record prior to a final decision are governed by Section 5.571 of our Regulations, which provides, in pertinent part, as follows: 
[bookmark: 5.571.] (a)  At any time after the record is closed but before a final decision is issued, a party may file a petition to reopen the proceeding for the purpose of taking additional evidence. 
 (b)  A petition to reopen must set forth clearly the facts claimed to constitute grounds requiring reopening of the proceeding, including material changes of fact or of law alleged to have occurred since the conclusion of the hearing. 
 (c)  Within 10 days following the service of the petition, another party may file an answer thereto. 
 (d)  The record may be reopened upon notification to the parties in a proceeding for the reception of further evidence if there is reason to believe that conditions of fact or of law have so changed as to require, or that the public interest requires, the reopening of the proceeding. 
   (1)  The presiding officer may reopen the record if the presiding officer has not issued a decision or has not certified the record to the Commission. 
   (2)  The Commission may reopen the record after the presiding officer has issued a decision or certified the record to the Commission. 


52 Pa. § 5.571(a)-(d).

Under the Code, an electric distribution company (EDC) in Pennsylvania has a legal duty to maintain safe, adequate and reasonable service and facilities and to make repairs, changes, and improvements that are necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  See 66 Pa. C.S. § 1501.  Section 1501 of the Code, 66 Pa. C.S. § 1501, provides as follows: 

§1501.  Character of service and facilities
Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.


Pursuant to its statutory authority, the Commission is authorized to adopt and enforce rules to ensure that EDCs provide safe, adequate, and reliable service. 66 Pa. C.S.§§ 102, 501.  The Commission must ensure that EDCs adhere to established industry standards and practices, such as the national standards of the National Electric Safety Code, regarding the installation and maintenance of transmission and distribution facilities. 66 Pa. C.S. § 2804(1), § 2807(a); 52 Pa. Code § 57.198(b).  The Commission staff may initiate an investigation, or may do so upon complaint by an affected party, to determine whether an EDC is providing utility service in accordance with those standards. See 52 Pa. Code § 57.194(b), § 57.197(a); see also 52 Pa. Code § 57.12.   An EDC that violates the Code or Commission orders or regulations subjects that EDC to a civil penalty of $1,000 per violation for every day of that violation's continuing offense. 66 Pa. C.S. § 3301(a)-(b).

Consistent with this jurisdiction, the Commission has developed regulations governing vegetation clearance or management as part of its inspection and maintenance standards for electric utilities.[footnoteRef:2]  See generally 52 Pa. Code § 57.198.  In developing its inspection and maintenance standards for electric utilities at 52 Pa. Code § 57.198, the Commission addressed vegetation management.  These regulations at 52 Pa. Code § 57.198 require an electric utility to submit a plan every two years for the periodic inspection, maintenance, repair and replacement of its facilities.  The regulation at 52 Pa.Code § 57.198(f) requires the plan to include a program for the maintenance of clearances of vegetation from the electric utilities' overhead distribution facilities. [2:  	Indeed, we consistently have found that vegetation management falls within our purview, and the Commonwealth Court has supported this finding.  See PECO Energy Company v. Township of Upper Dublin, 922 A.2d 996, 1005-06 (Pa. Cmwlth. 2007); Megan Mohn v. PPL Electric Utilities Corp., Docket No. C-2012-2301470 (Order entered October 11, 2012); Yanling Chen and Jianming Hu v. Metropolitan Edison Company, Docket No. C-2013-2397061 (Order entered November 5, 2015); Gene R. Wagner v. West Penn Power Company, Docket No. C-2014-2434494 (Final Order entered April 30, 2015); Richard and Sandy Lehet v. PPL Electric Utilities Corporation, Docket No. C-2014-2449983 (Order entered October 28, 2015); Marlene Broman v. West Penn Power Company, Docket No. C-2013-2356237 (Order Entered April 23, 2014); Jan and Joyce Spirat v. Metropolitan Edison Company, Docket No. C‑2013-2367044 (Order entered September 11, 2014); and Sarah Bernardi v. West Penn Power Co., Docket No. C-2014-2453852 (Order entered May 5, 2016).] 


Additionally, consistent with this jurisdiction, the Commission has developed regulations governing electric safety standards.  See generally 52 Pa. Code § 57.28.  Regarding an EDC’s obligation to reduce hazards to which the public may be subjected because of an EDC’s equipment or facilities, our Regulations provide, in pertinent part, as follows: 

An [EDC] shall use reasonable effort to properly warn and protect the public from danger, and shall exercise reasonable care to reduce the hazards to which employees, customers, the public and others may be subjected to by reason of its provision of electric utility service and its associated equipment and facilities.


52 Pa. Code § 57.28(a)(1).

Finally, the Commission’s decisions must be supported by substantial evidence in the record.  2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion; more is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Comm. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth.1984).

The ALJ’s Initial Decision

		In his Initial Decision, ALJ Salapa made nine Findings of Fact (FOF) and reached six Conclusions of Law.  I.D. at 5, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In his Initial Decision, ALJ Salapa acknowledged that, in the instant Complaint, the Complainant stated he is filing his Complaint for two reasons.  I.D. at 2.  First, the Complainant claimed that ALJ Cheskis failed to consider a letter and communication from Mr. Walter Jarosh, a certified arborist, because Mr. Jarosh was not present at the evidentiary hearing.  Id.  The Complainant averred that he was not informed in advance of the evidentiary hearing that Mr. Jarosh was required to attend the hearing, and that the exclusion of Mr. Jarosh’s communications as hearsay, upon which a large portion of the Complainant’s case was based, resulted in an incorrect disposition of the case by the Commission.  Id.  Second, the Complainant stated that on April 14, 2016, he filed an update with the Commission, in which he alleged showed that the tree in question had deteriorated significantly, and that a large chunk of the tree fell and nearly struck his wife.  Id.  The Complainant admitted that this update was filed after the close of the period for filing exceptions.  Id.

ALJ Salapa noted that the Complainant stated that for the instant Complaint proceeding, Mr. Jarosh would be available as a witness at the evidentiary hearing, and that he was including the information about the tree’s status with the instant Complaint for consideration.  Id.  Attached to the instant Complaint is a series of emails between Mr. Jarosh, the Complainant, and representatives of the Respondent, which the Complainant alleged shows that the Respondent continues to refuse to remove the tree in question.  I.D. at 2.  These communications also include photographs of the tree.  Id.

ALJ Salapa noted that the Respondent’s Answer denied all the material allegations of the Complaint and asserted that the Commission recently denied and dismissed the Complainant’s 2015 Formal Complaint, holding that the Respondent is not required to remove the tree in the Complainant’s yard because said tree was found, based on the record in that proceeding, to not pose a risk of service interruption or a risk to the public.  Id.  ALJ Salapa further noted that the Answer stated that the Respondent has conducted multiple investigations via its vegetation management department, including two certified arborists, and had previously determined that the tree does not pose a safety threat to the Respondent’s facilities or to the public.  I.D. at 3.  ALJ Salapa acknowledged that the Respondent asserted in its Answer that the tree in question is located on the Complainant’s private property, and that absent any risk to the Respondent’s facilities or safety to the public, the Respondent has no obligation to remove the tree.  I.D. at 3.  The Initial Decision also recognized that the Respondent stated that if the Complainant wants the tree removed, he must assume that responsibility himself, and that the Respondent’s ratepayers should not have to bear the cost of the removal.  I.D. at 3.  The Answer also stated that the Complainant had every opportunity to present Mr. Jarosh as a witness at the hearing for his prior 2015 Formal Complaint, but did not choose to do so and should not be given another opportunity for a hearing on the same facts simply to include Mr. Jarosh as a witness.  I.D. at 3.

The ALJ noted that the Respondent’s New Matter asserted that the instant Complaint is barred by the doctrines of collateral estoppel and/or res judicata and must be dismissed with prejudice.  I.D. at 3.  The ALJ noted that the New Matter also asserted that the instant complaint is barred by 66 Pa.C.S. § 316.   I.D. at 3.  The New matter asserted that on April 28, 2015, the Complainant filed a prior complaint claiming, similarly to the instant complaint, that the Respondent was unwilling to remove a hazardous tree next to the Respondent’s electric lines, and sought as a relief an order from the Commission directing the Respondent to remove the tree.  I.D. at 3.  The New Matter stated that prior to the initial telephonic hearing relating to the 2015 Formal Complaint, ALJ Cheskis served the parties with a prehearing order, in which he included instructions that the hearing room’s default phone system could only accommodate two telephone numbers at a time, and that if the parties required more lines, accommodations could be made.  I.D. at 3.  The New Matter asserted that the Complainant appeared pro se at the hearing, but did not present Mr. Jarosh as a witness.  I.D. at 3

ALJ Salapa explained that the Respondent’s New Matter stated that ALJ Cheskis’ 2015 Initial Decision dismissed the 2015 Formal Complaint for failing to satisfy the burden of proof that the Respondent violated the Code, a Commission order or regulation, or the Respondent’s tariff by refusing to remove the tree from the Complainant’s private property where no service interruption or danger to the Respondents facilities or the public exists.  I.D. at 3.  ALJ Salapa explained that the New Matter also asserted that the Complainant filed the 2015 Exceptions to ALJ Cheskis’ 2015 Initial Decision, and subsequently filed with the Commission the April 2016 Update, containing additional information and photographs.  I.D. at 3-4.  The New Matter stated that the Commission’s May 2016 Order adopted ALJ Cheskis’ 2015 Initial Decision and dismissed the Complainant’s 2015 Formal Complaint in its entirety, noting that even taking into consideration the Complainant’s April 2016 Update, the Complainant failed to present sufficient evidence to support his claim that the Respondent is responsible for removing the tree on the Complainant’s private property.  I.D. at 4.  New Matter asserted that the Complainant did not appeal or seek reconsideration Commission’s ruling.  I.D. at 4.  The Respondent’s Answer and New Matter requested that the Commission dismiss the instant complaint.  I.D. at 4.

ALJ Salapa noted that the Respondent’s Motion for Judgement on the Pleadings reiterated the allegations in the New Matter.  I.D. at 4.  The Motion noted that the Complainant did not file a written response to the New Matter.  I.D. at 4.  The Motion also argued that the instant Complaint is barred by the doctrine of res judicata.  I.D. at 4.  In addition, the Motion claimed that past Commission orders demonstrate that the Respondent is entitled to judgment as a matter of law under the circumstances, because the instant Complaint is barred by the doctrine of collateral estoppel.  I.D. at 4.  Furthermore, the Motion also cited 66 Pa.C.S. § 316, which states that wherever the Commission makes a rule, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled, or modified on judicial review.  I.D. at 4.  In sum, the Motion claimed that the Respondent is entitled to judgment as a matter of law on the pleadings, requested that the Commission sustain the Motion, and dismiss the instant Complaint with prejudice.  I.D. at 4.

ALJ Salapa concluded that, after having reviewed the facts set forth in the 2015 Formal Complaint and the decisions contained in ALJ Cheskis’ 2015 Initial Decision and the Commission’s May 2016 Order, that the instant Complaint is barred by res judicata because clearly there is a shared identity of (1) issues, (2) causes of action, (3) persons and parties to the action, and (4) quality and capacity of the parties suing or sued between the 2015 Formal Complaint proceeding and the instant Complaint proceeding.  I.D. at 8.  ALJ Salapa explained as follows:

The issues in the [2015 Formal Complaint] proceeding docketed at C-2015-2479258 and the instant [C]omplaint in this proceeding are identical. The issue in both proceedings is whether the Respondent is obligated to remove the allegedly hazardous tree from the Complainant’s private property.  In both proceedings, the Complainant contends that the Respondent is refusing to remove a tree near its facilities, which the Complainant alleges constitutes a hazardous condition, and that the Commission should order the Respondent to remove the tree.
It is beyond argument that the causes of action are identical since both are complaints before the Commission involving the same address, the same allegedly hazardous tree, and same utility company. Similarly, it is beyond argument that the parties are identical and the quality and capacity of the parties suing or sued are identical. Since all four of these conditions are met, res judicata applies to bar the [C]omplaint in this proceeding.


I.D. at 8-9.

Additionally, the ALJ acknowledged that the Complainant’s 2015 Formal Complaint at C-2015-2479258[footnoteRef:3] was dismissed, and the Complainant did not seek to appeal or request reconsideration of the Commission’s decision.  I.D. at 9.  Additionally, ALJ Salapa concluded that neither the Complainant’s argument that ALJ Cheskis did not consider Mr. Jarosh’s testimony nor the “update” filed on April 14, 2016, is irrelevant, as the Commission addressed both issues in its May 2016 Order.   I.D. at 9.  The ALJ concluded that the Complaint in this case is, therefore, barred by res judicata.  I.D. at 9. [3: 	The Initial Decision of ALJ Salapa, in the first full paragraph on page 9, cites to the instant docket, C-2016-2558226, when referencing the Complainant’s 2015 Formal Complaint.  We take judicial notice of the fact that the correct docket number is C-2015-2479258 and have included the correct docket reference in our discussion above.  Also, in the second full paragraph on page 9 of the Initial Decision, the ALJ cites to a Commission September 26, 2013 Order at F-2013-2345438, when referencing the Complainant’s 2015 Formal Complaint.  Again, we take judicial notice of the fact that the Commission’s Order was entered May 19, 2016 in docket number C-2015-2479258.  Other than as noted in this footnote, the Initial Decision makes the correct references to docket numbers and orders throughout the Initial Decision. ] 


Moreover, ALJ Salapa explained that in the May 2016 Order, the Commission acted in a judicial capacity and resolved the issues that the Complainant had the opportunity to litigate with regard to the allegedly hazardous tree.  I.D. at 9.  Based on the foregoing, the ALJ concluded that the Commission’s May 2016 Order at C-2015-2479258 is, therefore, entitled to res judicata effect.  I.D. at 9. 

Finally, the ALJ explained that since the pleadings in this case show there is no genuine issue as to a material fact, a hearing is unnecessary, and the Respondent is entitled to judgment as a matter of law.  I.D. at 9.  ALJ Salapa, therefore, granted Duquesne Light’s Motion and dismissed the Complaint.  I.D. at 9.

Exceptions and Replies

In his Exceptions, the Complainant states that he disagrees with the ALJ’s Initial Decision that his claims are barred by res judicata, stating that the ALJ was wrong to conclude that the Complainant’s argument that ALJ Cheskis did not consider Mr. Jarosh’s testimony or whether the April 2016 Update was “irrelevant” because, according to the Complainant, the Commission never addressed these two issues in its May 2016 Order.  Specifically, the Complainant asserts that the ALJ’s conclusion is wrong because the Commission’s May 2016 Order stated: “Because the Complainant’s April 2016 [Update] was submitted well after the close of the record in this proceeding, we will not consider it herein.”  The Complainant also asserts that there was no indication that the Commission’s May 2016 Order considered Mr. Jarosh’s letter.  For these reasons, the Complainant argues that the ALJ’s finding that his claims are barred based on res judicata is in error.  In the Exceptions, the Complainant requests that the Commission consider all the evidence that he has submitted.

		In its Replies to Exceptions, Duquesne Light avers that that the Initial Decision dismissing the Complaint on res judicata grounds should be affirmed, because the Complainant’s Exceptions show that he is attempting to re-litigate the issues he raised in the 2015 Formal Complaint.  R. Exc. at 1, 15.  Additionally, Duquesne Light argues that the Complainant’s Exceptions are grounded in the theory that the Commission should have given dispositive weight to the testimony of Mr. Jarosh and the facts in the Complainants April 2016 Update, and that not only does the Complainant’s argument fail to negate any of the elements of res judicata, but the Commission has already rejected the Complainant’s arguments.  R. Exc. at 10.  In support thereof, the Respondent cited to our statement in our May 2016 Order that “[e]ven if we were to consider [the April 2016 Update], the Complainant has not presented sufficient evidence to support his claim that Duquesne is responsible for removing the tree on his private property.”[footnoteRef:4]   The Respondent further noted our position in the May 2016 Order when we stated:  [4: 		R. Exc. At 10, citing May 2016 Order at 15.] 


While we acknowledge the core of the Complainant’s argument and evidence is based largely on photographs and the several email exchanges between Mr. Jarosh and Duquesne, we agree with [ALJ Cheskis] when he clearly informed the Complainant during the hearing that the Complainant’s evidence would be considered hearsay and did not carry sufficient weight to support the Complainant’s position.  [ALJ Cheskis] further noted that even when he considered the Complainant’s evidence, the evidence clearly did not demonstrate that Duquesne was obligated to remove the tree in question from the Complainant’s private property
 . . . .  We agree.


R. Exc. at 10-11, citing May 2016 Order at 13.  Thus, Duquesne Light argues that the Complainant had a full and fair opportunity to be heard in the 2015 Formal Complaint proceeding, but failed to prove that Duquesne Light was obligated to remove the tree on the Complainant’s property at the Company’s expense.  R. Exc. at 11.

The Respondent further submits that the instant Complaint also is barred by the doctrine of collateral estoppel, arguing that each of the four elements of that doctrine is met here.  R. Exc. at 11-12.  The Respondent asserts that complaints that are barred by the doctrine of res judicata and collateral estoppel are properly disposed of through motions for judgment on the pleadings.  R. Exc. at 12, citing Martin v. PECO Energy Co., Docket No. C-2016-2541801 (Initial Decision issued August 2, 2016).  The Respondent also argues that motions for judgement on the pleadings must also be viewed in light of Section 316 of the Code, which the Respondent asserts prevents collateral attacks upon Commission orders.  R. Exc. at 13, citing 66 Pa. C.S. 316; Martin v. PECO Energy Co., Docket No. C-2016-2541801 (Initial Decision issued August 2, 2016).

Letter

As noted above, on May 12, 2017, the Complainant filed a Letter requesting that the record of the case be open prior to a final decision by the Commission in this docket for the purpose of submitting additional evidence.  Letter at 1.  In the Letter, the Complainant stated, in pertinent part: 

Another big chunk of the dangerous tree under dispute fell today.  This is the fifth such occasion since I filed the initial complaint.  A photo of the fallen branch on the ground is enclosed below . . . This is an extremely dangerous situation.


Letter at 1. 

Disposition

Based upon our review of the record of the 2015 Formal Complaint proceeding, including but not limited to the pleadings, the transcript and exhibits, and the 2015 Initial Decision of ALJ Cheskis, and our May 2016 Order, we agree with ALJ Salapa that res judicata applies in this case with respect to Complainant’s request that Duquesne Light be directed by the Commission to remove the tree in question.  

The ALJ conducted an analysis which showed that Mr. Yotov’s 2015 Formal Complaint was filed to require that Duquesne Light remove a tree from his property because the proximity of the tree to Duquesne Light’s distribution lines created a hazardous condition.  In the 2015 Formal Complaint proceeding, Duquesne Light provided sufficient evidence to support its position that the tree was no danger to the line, that the tree was located on Mr. Yotov’s property, and that removal of the tree was the Complainant’s responsibility.  The 2015 Formal Complaint was dismissed and the time to open the record or appeal the Commission’s action has long since passed. 

As to the application of the doctrine of res judicata in this proceeding, we agree with the ALJ that the issues and causes of action raised by the Complainant in the instant Complaint and in the 2015 Formal Complaint case are identical.  In each case, the Complainant alleges that the tree located on his property and near Duquesne’s distribution lines is hazardous and requests that the Commission direct Duquesne Light to remove the tree.  The remaining two requirements for res judicata have also been satisfied; shared identity of persons and parties to the action, and the quality or capacity of the parties suing or sued.  The pleadings in this case show that there is no genuine issue as to a material fact with respect to the Company’s obligation to remove the tree on the Complainant’s property.

Mr. Yotov subsequently filed two photographs of the tree, with a paragraph which states, “I am writing to request that the record of the case be open so I can submit an additional evidence.”  The Complainant reiterates his allegation that the tree is a dangerous tree.  This is not new evidence, as it is a restatement of the 2015 Formal Complaint, which is itself properly barred by the doctrine of res judicata as well as by Section 316 of the Code.  There is no evidentiary record to reopen in this docket.  Because the instant Complaint is already barred from being heard at all, the Letter seeking that the record be opened would need to open the record of the 2015 Formal Complaint.  Obviously, the time period for reopening the record in the 2015 Formal Complaint has long since passed, as has the opportunity for appellate review.  In short, the actions requested by Mr. Yotov are time-barred and inappropriate for review now.  Accordingly, the Initial Decision should be affirmed, the Complaint dismissed and the request to reopen the record denied.

Conclusion

In light of the above discussion, we shall (1) deny the Complainant’s Exceptions; (2) adopt the ALJ’s Initial Decision in this proceeding, consistent with this Opinion and Order; (3) deny the Complainant’s Letter requesting to reopen the record, (4) dismiss the Complaint in this proceeding; (5) direct the Secretary’s Bureau to mark this proceeding closed; and (6) direct the Secretary’s Bureau to serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation & Enforcement, Division of Electric Safety, for review and any action that it deems appropriate; THEREFORE,

IT IS ORDERED:

1.	That the Exceptions, filed by Ivan Yotov on November 18, 2016, in this docket, are denied.  

2.	That the Initial Decision granting the Motion for Judgement on the Pleadings of Administrative Law Judge David A. Salapa, issued on November 4, 2016, is adopted, consistent with this Opinion and Order.

		3.	That the request to reopen the proceeding prior to a final decision, as set forth in the Letter filed by Ivan Yotov on May 12, 2017, in this docket, is denied.

4.	That the Formal Complaint filed by Ivan Yotov on July 25, 2016, against Duquesne Light Company, in this docket, is dismissed.

5.	That the Secretary’s Bureau shall mark this proceeding closed.

6.	That the Secretary serve a copy of this Opinion and Order on the Commission’s Bureau of Investigation & Enforcement, Division of Electric Safety, for review and such further action as it may deem to be appropriate.

[image: ]							BY THE COMMISSION,




							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  November 8, 2017 
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