BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joanne M. Fiorito					:	
							:
	v.						:		C-2017-2610125
							:
Pennsylvania Electric Company			:
						


INTERIM ORDER
DENYING PETITION FOR PROTECTIVE ORDER


Procedural Background

[bookmark: _GoBack]Joanne M. Fiorito (Complainant) filed a Formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania Electric Company (Respondent or Company) on June 8, 2017, alleging, inter alia, that Respondent has threatened to shut off her service, that a representative of Respondent threatened to terminate service by calling Complainant on February 8, 2017, at 9:27 a.m. on the representative’s cell phone; and objecting to the installation of a smart meter at her home.  Complainant averred   that smart meters are unsafe, present privacy concerns, are vulnerable to cyber threats, are inferior in quality to analog meters and present serious health concerns.  Complainant further averred that she has concerns regarding radio frequency exposure from the smart meters.  Complainant averred that her analog meter was certified and installed by a certified electrician and questioned whether the smart meters are properly certified and installed by certified electricians.  Complainant also objects to the cost of implementing and installing the meters.  Complainant also complained about the shut-off notice and the communication from Respondent regarding the threat to terminate her service.  As relief, Complainant requests, inter alia, that the Commission order Respondent to forego installation of a smart meter at her residence, refrain from sending unsigned threatening letters, refrain from charging customers a surcharge fee and to resolve the issues raised in the Complaint.    
On July 10, 2017, Respondent filed an Answer and New Matter to the Complaint, essentially admitting that Complainant’s service is subject to termination for refusing to permit the exchange of her meter and denying the material allegations set forth in the Complaint.  Respondent avers that Complainant has refused to permit technicians to install a smart meter in her home.  Respondent further avers it is required by Act 129 of 2008,[footnoteRef:1] to install a smart meter.    [1:  	66 Pa.C.S. Sections 2806.1, et seq. ] 


		On July 10, 2017, Respondent also filed preliminary objections to the Complaint.[footnoteRef:2] Respondent essentially averred that Complainant did not allege any specific safety or health issue with the smart meter to be installed at the service location.  Respondent avered that a prayer for relief to “opt out” of the installation of a smart meter is not legally recoverable in the cause of action, is “impertinent matter” in the sense that it is irrelevant to that cause of action, and is correctly challenged through a motion to strike the requested relief as impertinent matter.  Respondent also averred that holding a hearing in this proceeding is not in the public interest.  Respondent averred that the Commission does not have the power to order the Company not to install a smart meter at the service location and Complainant’s request to maintain her analog meter is an impertinent matter that must be stricken within the use and meaning of 52 Pa.Code Section 5.101 (a)(2).  Finally, Respondent averred that Complainant failed to allege that Respondent has violated the Code, Commission regulations or orders that can be the basis of any finding against the Company, and therefore should be dismissed as being legally insufficient under 52 Pa.Code Section 5.101 (a)(4). [2:  	The title of the document is “PRELIMINARY OBJECTIONS OF PENNSYLVANIA ELECTRIC COMPANY TO THE FORMAL COMPLAINT OF KERRI ELLEN WILDER” however the caption clearly identifies Complainant in this proceeding.
] 


		Complainant filed a response to the preliminary objections on July 19, 2017, essentially reiterating various averments set forth in her Formal Complaint.   

		A Motion Judge Assignment Notice was issued on August 16, 2017 and assigned the undersigned presiding officer to this proceeding.

On August 29, 2017, an interim order was entered denying the Preliminary Objections filed by Pennsylvania Electric Company.  

		On October 19, 2017, Complainant filed a Petition For Protective Order (Petition), essentially objecting to being requested to respond to Interrogatory numbers 1, 2, 4, 5, 6, and 29-36, and presumably, any corresponding document request.  The Petition was not served upon counsel for Respondent.  Counsel for Respondent filed a letter with the Commission indicating that Respondent would file a response to the Petition no later than November 7, 2017.  On December 11, 2017, Respondent filed a response to the Petition.  

		52 Pa. Code Section 5.342 provides that answers to each interrogatory shall be made fully and completely unless an objection is made.  The Petition fails to set forth the type of discovery requests propounded upon Complainant, the date served, whether answers were served or objections made.  The regulations outline the process for a Party to follow when an objection is raised to a discovery request, and a process to compel discovery responses.  Similar rules are provided regarding requests for documents at 52 Pa.Code Section 5.439.  52 Pa.Code Section 5.362 provides rules with regard to requests for protective orders.  Orders for proprietary information are also addressed in 52 Pa.Code Section 365.  Here, Complainant has failed to state when the discovery requests were made, the substance of the requests, the nature of the requests, and why each such request is objectionable.  Furthermore, no indication has been made as to whether responses have been provided to the various discovery requests or objections have been made to the requests.  Accordingly, the Petition For Protective Order is not proper at the present time based upon the averments set forth in the Petition and will be denied without prejudice.  

		The Parties are encouraged to confer and discuss the outstanding discovery disputes.  If the Parties are unable to resolve any outstanding discovery disputes, the Public Utility Code and regulations require Complainant to serve full and complete responses to the discovery requests upon Respondent, subject to any appropriate objections.  Respondent may subsequently file an appropriate motion to compel or motion for sanctions, if warranted. 

THEREFORE,

IT IS ORDERED:

That the Petition For Protective Order filed by Complainant on October 19, 2017 is denied without prejudice.


			
Date:  December 12, 2017										
						Jeffrey A. Watson
						Administrative Law Judge
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