BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Walter Kolas	 				:
						:
	v.					:		F-2017-2626722
						:
Duquesne Light Company			:



ORDER GRANTING 
THE PRELIMINARY OBJECTIONS FILED BY  
DUQUESNE LIGHT COMPANY 


HISTORY OF THE PROCEEDING

		This order grants the preliminary objections (POs) filed by Duquesne Light Company (Duquesne), and dismisses the Complainant’s request for relief to the extent it seeks an adjustment of charges on his account incurred more than four years before the filing of a complaint by the Complainant.  

		On September 25, 2017, the Complainant, Walter Kolas, filed a formal complaint against Duquesne in which he alleged that Duquesne did not change a faulty meter at his residence in the required time period.  He avers that Duquesne was advised of this issue more than once since 2011.  Mr. Kolas seeks an adjustment on his total bill because the issue was occurring since the inception of the account.  The formal complaint is a timely appeal of a BCS informal decision at BCS Case No. 3516731. 

		On October 18, 2017, Duquesne filed an answer and POs.  In its answer, Duquesne denied that there are incorrect charges on the Complainant’s account or that it failed to change the Complainant’s meter in the required time.  Duquesne avers that it installed a smart meter at the Complainant’s location in accordance with its smart meter procurement and  
installation plan.  Duquesne also states that, even if an adjustment is warranted, it may not include charges incurred more than four years before the filing of a complaint.

		In its POs, Duquesne seeks dismissal of the formal complaint to the extent Mr. Kolas is seeking an adjustment of charges incurred more than four years before the filing of a complaint.  It cites the four-year statute of limitations provision in the Pennsylvania Public Utility Code at 66 Pa. C.S. ¶ 1312 in support of this position.  Duquesne argues that the Complainant’s request for relief, to the extent it extends to charges incurred beyond four years, should be dismissed as impertinent matter under 52 Pa. Code ¶5.101(a)(2).  The Complainant did not file an answer to Duquesne’s POs.         

		This proceeding was assigned to me by the Commission.  The POs are now ready for disposition.

DISCUSSION

		Complainant avers that his meter was faulty since the inception of his account, and that Duquesne was advised of the issue more than once since 2011.  He requests an adjustment on his total bill since the inception of the account.  Duquesne, argues that there is a four-year statute of limitations on refunds for excess payments and that, even if Mr. Kolas is entitled to a refund, he may only receive one for charges incurred within four years of the filing of a complaint on this issue.  As explained below, I agree with Duquesne.    
		
		Commission preliminary objection practice is similar to Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa.PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994). 	 When considering preliminary objections, the Commission must determine “whether the law says with certainty, based on well-pleaded factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa.Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003).   

		The Commission’s regulations regarding preliminary objections state as follows:

§ 5.101.  Preliminary objections.
(a)	Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1)  Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)  Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3)  Insufficient specificity of a pleading.

(4)  Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6)  Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)  Standing of a party to participate in the proceeding.

* * *
52 Pa. Code § 5.101(a).  

		In deciding preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the Complainant, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa.Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa.Cmwlth. 1996), 1996 Pa.Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa.Commw. LEXIS 580.  All of the non-moving party’s averments in the complaint must be accepted as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa.Cmwlth. 1997) 1997 Pa.Commw. LEXIS 148.

		Here, only the facts averred by Mr. Kolas in the complaint may be presumed to be true to determine whether recovery is possible.  Complainant avers that his meter has been faulty since the inception of his account and that Duquesne was advised of the issue more than once since 2011.  He sees an adjustment of his total bill since the inception of his account.  

		Duquesne is correct that there is a four-year limitations provision in the Public Utility Code for the issuance of refunds of excess payments made by utility customers.  66 Pa. C.S. ¶1312 states, in relevant part, “. . . the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron
 . . . within four years prior to the date of the filing of the complaint . . . .”  Here, the Complainant avers that Duquesne was advised of the faulty meter more than once since 2011, and he is seeking an adjustment on his total bill due to the faulty meter since the inception of the account.  Because of the four-year refund limitations provision in the Public Utility Code, the Commission may not order Duquesne to issue refunds for excess payments, if any, made more than four years before the filing of a complaint on this issue.          

		By Hearing Notice dated November 29, 2017, a telephonic hearing has been scheduled in this proceeding for Monday, January 29, 2018, at 10:00 a.m.  The hearing will be conducted as scheduled for all remaining issues and requests for relief.  





  

ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Preliminary Objections filed by Duquesne Light Company in the case captioned Walter Kolas v. Duquesne Light Company at Docket No. F-2017-2626722, are sustained to the extent the Complainant seeks refunds for excess payments made or charges incurred more than four years prior to the filing of a complaint on the issue of a faulty meter.  

		2.	That the remaining matters and requests for relief will be addressed during the telephonic hearing in this proceeding currently scheduled for Monday, January 29, 2018.  


Dated:  December 12, 2017				
							Steven K. Haas
							Administrative Law Judge
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