BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Application of Eagle Ride Taxi Cab 		 	:
Limited Liability Company for the right to 		:
begin to transport, by motor vehicle, persons		:		A-2017-2621976
in call or demand service, in the City of 		:
Lancaster and within an airline distance of 15	:
statute miles of the limits of said city			:



ORDER DENYING PRELIMINARY OBJECTIONS 


		On August 21, 2017, Eagle Ride Taxi Cab, LLC (Eagle Ride) filed an application with the Pennsylvania Public Utility Commission (Commission) requesting the right to begin to transport persons in call or demand service in the City of Lancaster and within an airline distance of 15 statute miles of the limits of said city.  The Commission caused notice of Eagle Ride’s application to be published in the Pennsylvania Bulletin dated September 30, 2017, at 47 Pa.B. 6155.  The notice stated that the deadline for filing protests was October 16, 2017.

		On October 10, 2017, EZ Taxi, LLC (EZ), Express Taxi, LLC (Express), Reading City Cab, LLC (Reading) and Amigo Cab, LLC (Amigo) filed a joint protest to Eagle Ride’s application.  I will refer to EZ, Express, Reading and Amigo collectively as the Joint Protestants.  The Joint Protestants’ joint protest alleges that the Joint Protestants provide call and demand service in portions of the territory where Eagle Ride seeks authority to operate.  

		The joint protest alleges that Eagle Ride’s application would not serve a useful public purpose, responsive to a public demand or need, but would duplicate already existing service to the detriment of existing carriers.  The joint protest also alleges that approval of Eagle Ride’s application would impair the Joint Protestants’ operations to such an extent that it would be contrary to the public interest.  Finally, the joint protest alleges that, since Eagle Ride failed to attach any financial information or other information to its application, it failed to show that it is either 
	


2
technically or financially capable of providing the service its application proposes.  The joint protest requests that the Commission deny Eagle Ride’s application. 
 
		On October 10, 2017, Autocab, Inc. (Autocab) filed a protest to Eagle Ride’s application.  Autocab’s protest alleges that it provides call and demand service in portions of the territory where Eagle Ride seeks authority to operate.  

		Autocab’s protest alleges that approval of Eagle Ride’s application would impair Autocab’s operations to such an extent that it would be contrary to the public interest.  Autocab’s protest alleges that Eagle Ride is neither technically nor financially capable of providing the service its application proposes.  Autocab’s protest requests that the Commission deny Eagle Ride’s application.  
 
		On October 31, 2017, Eagle Ride filed a motion to dismiss the Joint Protestants’ joint protest.  Eagle Ride’s motion to dismiss states that the Joint Protestants filed their joint protest to prevent competition.  The motion to dismiss points out that the joint protest contains no specific averments concerning Eagle Ride’s alleged lack of financial and technical fitness to provide the proposed service.  

		Eagle Ride argues that the Commission has stated a policy to increase competition in the transportation industry by eliminating barriers to entry.  In support of this argument, Eagle Ride points out that the Commission has revised its regulations to eliminate the requirement that applicants demonstrate need for their proposed service.  Based on the Commission’s revision of its regulations, Eagle Ride contends that the Joint Protestants’ joint protest is anti-competitive and should be dismissed.  The motion to dismiss requests that the Commission dismiss the Joint Protestants’ joint protest.

		On October 31, 2017, Eagle Ride filed a motion to dismiss Autocab’s protest.  Eagle Ride’s motion to dismiss states that Autocab filed its protest to prevent competition.  The motion to dismiss points out that the protest contains no specific averments concerning Eagle Ride’s alleged lack of financial and technical fitness to provide the proposed service.  

		Eagle Ride argues that the Commission has stated a policy to increase competition in the transportation industry by eliminating barriers to entry.  In support of this argument, Eagle Ride points out that the Commission has revised its regulations to eliminate the requirement that applicants demonstrate need for their proposed service.  Based on the Commission’s revision of its regulations, Eagle Ride contends that Autocab’s protest is anti-competitive and should be dismissed.  The motion to dismiss requests that the Commission dismiss Autocab’s protest.

		Also on October 31, 2017, Eagle Ride filed a verified statement.  The verified statement provides information concerning Eagle Ride’s proposed service, including its business experience, the facilities it will use, its proposed hiring practices and its proposed vehicle maintenance plan. 

		On November 6, 2017, the Joint Protestants filed a joint response to Eagle Ride’s motion to dismiss.  The Joint Protestants’ joint response states that Eagle Ride’s application contained no specific information demonstrating its financial or technical fitness.  The Joint Protestants point out that, at the time they filed their joint protest, Eagle Ride had not filed a verified statement to demonstrate financial or technical fitness.  The Joint Protestants contend that their joint protest is proper because Eagle Ride’s application failed to provide any information related to Eagle Ride’s financial and technical fitness.  The joint response requests that the Commission deny Eagle Ride’s motion to dismiss.  

		On November 20, 2017, Autocar, pursuant to 52 Pa.Code § 5.94, filed a withdrawal of its protest.   The withdrawal states that Autocar no longer wishes to pursue its protest of Eagle Ride’s application.
	
		By notice dated December 5, 2017, the Commission scheduled an initial hearing for this matter on February 6, 2018, at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building in Harrisburg.

		Eagle Ride’s motion to dismiss is ready for decision.  For the reasons set forth below, I will deny Eagle Ride’s motion.

The Commission’s regulation governing motions to dismiss protests to passenger common carrier applications at 52 Pa.Code § 3.381(c)(1)(i)(C) provides as follows:

(C)  A protest shall be treated as a pleading and the applicant may, within 20 days after the closing date for the filing of protests, file motions to strike, to dismiss, or for amplification as provided in §5.101 (relating to preliminary motion).

		Here, the the deadline for filing protests was October 16, 2017.  Eagle Ride filed its motion to dismiss on October 31, 2017.  Eagle Ride therefore filed its motion in a timely fashion.

The Commission’s regulation governing protests to passenger common carrier applications at 52 Pa.Code § 3.381(c)(1)(i)(A)(VI) provides as follows: 
[bookmark: 3.381.](VI)   A protest is limited to challenging the fitness of the applicant, including whether the applicant possesses the technical and financial ability to provide the proposed service and whether the applicant lacks a propensity to operate safely and legally. 
This language governing the scope of protests represents a recent change in the regulation.  The Commission in Reduce Barriers to Entry for Passenger Motor Carriers 47 Pa.B. 3099 (June 3, 2017) (Regulation Order) adopted a final rulemaking order designed to reduce barriers to entry for passenger carriers by eliminating the requirement that an applicant establish that approval of the application will serve a useful public purpose, responsive to a public demand or need.  

In adopting the Regulation Order, the Commission emphasized that it was not deregulating the passenger carrier industry.  The Commission stated that it would still require applicants to establish financial and technical fitness to serve the requested market.  In addition, it would still require that vehicles and drivers comply with all regulatory safeguards.

Eagle Ride has filed a motion to dismiss the Joint Protestants’ joint protest, alleging that the Joint Protestants filed their joint protest to prevent competition.  The motion to dismiss points out that the joint protest contains no specific averments concerning Eagle Ride’s alleged lack of financial and technical fitness to provide the proposed service.  Eagle Ride contends that this failure to make specific averments concerning lack of financial and technical fitness renders the joint protest specious and legally insufficient.   

I will treat East Coast’s motion to dismiss, filed pursuant to 52 Pa.Code § 3.381(c)(1)(i)(C), as preliminary objections requesting dismissal of the joint protest for legal insufficiency, pursuant to 52 Pa.Code § 5.101(a)(4).  Before addressing the merits of Eagle Ride’s motion to dismiss, I will briefly discuss the standards for granting preliminary objections. 

The Commission’s Rule of Practice and Procedure, at 52 Pa.Code §5.101, permits parties to file preliminary objections.  The grounds for preliminary objections are limited to those set forth in 52 Pa.Code §5.101(a) as follows:
[bookmark: _GoBack]
(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7)	Standing of a party to participate in the proceeding.

Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the joint protest in this case in the light most favorable to the Joint Protestants and should dismiss the joint protest only if it appears that the Joint Protestants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The regulation at 52 Pa.Code § 5.101(a)(4) permits the filing of a preliminary objection to dismiss a pleading based on legal insufficiency.  The provision at 52 Pa.Code § 5.101(a)(4) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa.Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa.Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa.Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa.Super. 1954).

		Viewing the averments in the Joint Protestants’ joint protest as true for purposes of disposing of Eagle Ride’s preliminary objections, the Joint Protestants all provide call and demand service in portions of the territory where Eagle Ride seeks authority to operate.  In addition, Eagle Ride failed to attach any financial information or other information to its application indicating its technical or financial fitness.  

	Eagle Ride acknowledges that it did not file a verified statement with its application.  However, Eagle Ride argues that because the Joint Protestants’ joint protest fails to assert specific claims concerning Eagle Ride’s alleged lack of technical or financial fitness it is specious, fails to comply with the Commission’s Regulation Order and is therefore legally insuffcient.  I disagree.

	As stated above, the Regulation Order eliminated the requirement that an applicant establish that approval of the application will serve a useful public purpose.  However, the Commission stated that it would still require applicants to establish fitness to serve the requested market.  In the Regulation Order, the Commission stated that it would discourage existing carriers from filing specious protests based on fitness, in accordance with its regulations and due process.  

	The Regulation Order fails to state how the Commission will determine that a protest is specious.  In addition, the regulations at 52 Pa.Code § 3.381(c)(1)(i) govern the contents of protests.  The regulations simply state that a protest is limited to challenging the fitness of the applicant.  The regulations do not indicate what assertions the protest must contain to challenge the technical and financial fitness of an applicant.     

	Furthermore, Eagle Ride’s application did not include the verified statements required by the Regulation Order at 52 Pa.Code 3.381(a)(3).  The Commission in the Regulation Order stated that providing these verified statements would enable existing carriers to make an informed decision on whether to protest an application on fitness grounds.  

	In the absence of any verified statements in Eagle Ride’s application, the Joint Protestants could not make an informed decision on whether to protest Eagle Ride’s application.  The Joint Protestants could not assert specific claims concerning Eagle Ride’s lack of technical or financial fitness because Eagle Ride’s application did not contain specific information concerning its technical and financial fitness.  


	Under these circumstances, I cannot conclude that the lack of specific claims concerning Eagle Ride’s technical and financial fitness in the joint protest violates the Regulation Order.  Since the joint protest complies with the Regulation Order, the joint protest is neither legally insufficient or specious. 

Admitting the factual allegations in the Joint Protestants’ joint protest as true for purposes of disposing of Eagle Ride’s motion to dismiss, Eagle Ride’s right to relief is not clearly warranted and free from doubt.  Its motion to dismiss is denied.

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the motion of Eagle Ride Taxi Cab Limited Liability Company to dismiss the joint protest of EZ Taxi, LLC, Express Taxi, LLC, Reading City Cab, LLC and Amigo Cab, LLC at Docket No. A-2017-2621976 is denied.


Dated:	December 13, 2017								
							David A. Salapa
							Administrative Law Judge
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A-2017-2621976 Application of Eagle Ride Taxi Cab LLC
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DAVID TENHIOA
EAGLE RIDE TAXI CAB LLC
1260 UNION ST
LANCASTER PA  17603
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KAREN O MOURY ESQUIRE
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213 MARKET STREET
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LAW OFFICE OF ANTHONY J DELGROSSO
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Representing Protestants: EZ Taxi LLC, Express Taxi,
LLC, Reading City Cab, LLC, and Amigo Cab, LLC
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