BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robert Ely						:
							:
	v.						:		C-2016-2571984
							:
Rasier-PA LLC					:



ORDER CANCELLING HEARING
PENDING DISPOSITION OF MOTION TO DISMISS


On October 18, 2016, Robert Ely filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Rasier – PA LLC (Rasier), Docket Number C-2016-2571984.  Mr. Ely attached to his complaint a separate explanation of the reasons for his complaint.  In his attachment, Mr. Ely averred, among other things, that he is a consumer and a driver for Uber and complained about the compensation provided to Uber drivers, stating that Uber is forcing its drivers to operate at below cost and the drivers are unable to earn a living wage.  Mr. Ely also averred that the Commission has regulations that prohibit conventional taxi and transportation companies from leasing or using driver provided cars.  Mr. Ely made additional averments regarding Uber’s insurance coverage and stated that “Uber wants to be a new kind of transportation company at the detriment of drivers’ investment of time, cars and equipment.”  Mr. Ely articulated eight items that he requested the Commission do as relief in response to his complaint, including deny Uber permanent operating authority.[footnoteRef:1] [1:  	Mr. Ely referred to the company in this proceeding as “Uber” but the correct corporate entity is Rasier.  The company will be referred to as Rasier for purposes of this order.] 


On November 15, 2016, Rasier filed an answer and new matter in response to Mr. Ely’s complaint.  In its answer, Rasier admitted or denied the various averments made by Mr. Ely in his complaint.  In particular, Rasier denied that it provides motor carrier services but noted that it provides transportation network company (TNC) services in accordance with all lawful authorizations previously provided by and received from the Commission.  In its new matter, Rasier averred that the relief sought by Mr. Ely is legally barred because the Commission lacks jurisdiction over all or portions of the complaint, Mr. Ely lacks standing, the relief sought is governed by legally binding and enforceable agreements and not this Commission and the relief is barred by the equitable doctrine of laches.  

Also on November 15, 2016, Rasier filed preliminary objections in response to Mr. Ely’s complaint.  In its preliminary objections, Rasier argued that Mr. Ely’s complaint should be dismissed because the Commission lacks jurisdiction over class actions, the terms of compensation between Rasier and its drivers and Rasier’s managerial discretion with respect to the use of vehicles and drivers.  

On November 25, 2016, Mr. Ely filed a reply to Rasier’s preliminary objections.  In his reply, Mr. Ely addressed Rasier’s preliminary objection regarding the Commission’s jurisdiction over class actions and his ability to represent other Rasier drivers through his complaint.  On December 7, 2016, Mr. Ely also filed a reply to Rasier’s answer and new matter.  In his reply to Rasier’s new matter, Mr. Ely responded to each of Rasier’s arguments why it believes that the relief sought by Mr. Ely is legally barred.  

On July 5, 2017, a motion judge assignment notice was issued informing the parties that I would be responsible to resolve any issues which may arise during the preliminary phase of this proceeding.  Rasier’s preliminary objections were granted in part and denied in part by order dated July 20, 2017.  

As a result, on July 24, 2017, a call-in telephone hearing notice was issued by the Commission setting an initial call-in telephonic hearing for this matter for Friday, September 1, 2017, and assigning me as the presiding officer.  A prehearing order dated July 25, 2017 was issued setting forth various procedural rules that would govern the hearing.  The hearing was subsequently changed to October 19, 2017 in response to Mr. Ely’s request for a continuance.  

The hearing convened on October 19, 2017.  Mr. Ely appeared and presented oral testimony and two exhibits that were admitted into the record.  John Povilaitis, Esquire appeared on behalf of Rasier.  Rasier did not present any witnesses or exhibits in response to Mr. Ely’s complaint.  Rather, the parties previously agreed that a further hearing would be scheduled wherein Rasier could present its response to Mr. Ely.  A transcript of 31-pages was created and submitted to the Commission on November 7, 2017.  On October 25, 2017, a call-in telephone hearing notice was issued setting a further call-in telephonic hearing for this matter for Wednesday, January 17, 2018.

On December 13, 2017, Rasier filed a motion to dismiss Mr. Ely’s complaint.  In its motion, which was accompanied by a notice to plead, Rasier averred that Mr. Ely’s complaint should be dismissed because he failed to state a prima facia case against Rasier.  Mr. Ely’s answer to the motion was due January 3, 2018 but Mr. Ely did not file an answer.

This order formally cancels the hearing scheduled for January 17, 2018 pending disposition of Rasier’s motion to dismiss.  

Section 5.483(a) provides Presiding Officers the authority to regulate the course of the proceeding.  52 Pa.Code § 5.483(a).  Furthermore, Section 1.2 provides that the Commission’s rules shall be “liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding.”  52 Pa.Code § 1.2(a).

In this case, an informal off-the-record conference call was held amongst the parties and the presiding officer prior to the October 19, 2017 hearing regarding various procedural issues.  As a result of that call, the parties agreed that Mr. Ely would present his case at the hearing on October 19, 2017 and that a subsequent hearing would be scheduled for Rasier to submit its response, or the company could file a dispositive motion.  Rasier initially moved to dismiss Mr. Ely’s complaint during the hearing at the conclusion of Mr. Ely’s testimony but was directed to provide its motion in writing following the receipt of the transcript.  Mr. Ely would then have an opportunity to file a written response to Rasier’s motion, if one was filed.  In the interim, a hearing would be scheduled for purposes of Rasier presenting its case in the event that Rasier determined not to file a dispositive motion.  On December 13, 2017, Rasier did, in fact, file a motion to dismiss Mr. Ely’s complaint.  Mr. Ely’s answer was due on January 3, 2018 but he did not file an answer.  Rasier’s motion remains pending at this juncture.   

Therefore, it is appropriate to cancel the hearing scheduled for January 17, 2018 pending disposition of Rasier’s motion.  Doing so would be consistent with Commission regulations that provide presiding officer’s the authority to regulate the course of the proceeding and would help secure the just, speedy and inexpensive determination of every action or proceeding.  For example, it would not secure the just, speedy and inexpensive determination of this proceeding had the hearing been held only to have the complaint later dismissed based on Rasier’s motion.  It is appropriate to first address Rasier’s motion and then conduct the hearing, if necessary.

As a result, the hearing scheduled for January 17, 2018 will be cancelled pending disposition of Rasier’s motion to dismiss.

ORDER


		THEREFORE,

		IT IS ORDERED:

1. That the hearing scheduled for January 17, 2018 regarding the complaint of Robert Ely against Rasier-Pa, LLC, docket number C-2016-2571984, is hereby cancelled pending disposition of the outstanding motion to dismiss filed by Rasier-Pa, LLC.


Date:	January 5, 2018			/s/			
		Joel H. Cheskis
		Deputy Chief Administrative Law Judge
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