BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Belfield Community Development, Inc.

:








:


v.





:

C-2017-2625808








:

PECO Energy Company



:

PREHEARING ORDER #2
MOTION FOR JUDGMENT 

ON THE PLEADINGS DENIED

A Hearing Notice dated November 14, 2017 scheduled a Call-In Initial Telephonic Hearing in this case for Monday, January 8, 2018,fillin "Hearing date" \d ""

fillin "Time" \d "" at 10:00 a.mfillin "Location" \d "".  The undersigned sent a Prehearing Order dated November 14, 2017, that provided procedural direction for this case.

Specifically, at paragraph 13 of the November 14, 2017 Prehearing Order, the undersigned directed that the Complainant file a notice of appearance of an authorized representative no later than close of business December 8, 2017.  This direction was in response to the New Matter that was filed by the Respondent, PECO Energy Company, that stated the Complainant, Belfield Community Development was a corporate entity, which is required to be represented by counsel in compliance with the Pennsylvania Public Utility Commission’s (PUC or Commission) regulations.  
The Complainant failed to file anything that acknowledged it is represented by counsel by December 8, 2017.

On December 15, 2017, the Respondent filed a Motion for Judgment on the Pleadings (MJOP).  The MJOP asserted that the Complainant id a corporate entity and has not provided evidence that it is represented by counsel.  Pursuant to the Commission’s regulation at 52 Pa.Code § 5.102(b), the Answer to the MJOP was due 20 days after it was filed or on January 4, 2018.  

 By letter dated December 20, 2017, the undersigned received a letter from Suetwedien Muhammad
 referencing this case which requested that the scheduled hearing be changed to an in-person rather than a telephonic hearing.  There was no indication that the letter was sent to opposing counsel.   The undersigned sent the December 20, 2017 letter to opposing counsel by facsimile on December 21, 2017.  
A letter received by the undersigned on December 26, 2017,
 requested that the scheduled hearing be rescheduled because the president of the Complainant just became aware that it needed to be represented by an attorney and needed time to find counsel on its limited funds.  This letter showed no evidence that it was copied to opposing counsel.  The undersigned sent the letter to opposing counsel by facsimile on December 26, 2017.

On January 4, 2018, no further communication was received by the Complainant.

On Friday, January 5, 2018, the Philadelphia offices of the Commission were close due to the weather.

On Monday, January 8, 2018, the undersigned was unable to report to the Philadelphia offices due to a personal emergency.

This matter is ripe for ruling. 
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.102 govern motions for judgment on the pleadings.  The Commission will grant a motion for judgment on the pleadings only if the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).  Only in a case where the moving party’s right to prevail is so clear that a trial would be a fruitless exercise should judgment on the pleadings be granted.  Williams v. Lewis, 466 A.2d 682 (Pa. Super. 1983); Service Employees International Union, Local 69, AFL-CIO v. The Peoples Natural Gas Company, d/b/a Dominion Peoples, Docket No. C-20028539 (Order entered December 19, 2003).  In ruling on a motion for judgment on the pleadings, the tribunal must consider as true all well-pleaded averments of the party against whom the motion is directed and consider against her only those facts she specifically admits.  Judgment on the pleadings should be entered only when the case is clear and free from doubt.  Reuben v. O’Brien, 496 A.2d 913 (Pa. Super 1985).

I will view the factual averments in the complaint and subsequent letters in this case as true for purposes of disposing of the MJOP.  In addition to the facts alleged in the complaint and letters of the Complainant, I shall consider the facts alleged in the Respondent’s New Matter since the Complainant has admitted those facts by failing to directly answer the Respondent’s New Matter.  Rather, the Complainant has stated, “I was just informed that we need [sic] be represented by an attorney, and at this time we have no funds to [sic] attain an attorney.”  December 26, 2017 letter.  By this statement it is implied that no attorney has been obtained to represent the Complainant. 
The Commission’s regulation at 52 Pa.Code § 5.63(b) states that a party failing to file a timely reply to new matter may be deemed in default and the facts stated in the new matter deemed admitted.  Since the Complainant has not filed an answer to the Respondent’s New Matter denying its factual allegations, I will deem the allegations in the Respondent’s New Matter admitted, pursuant to 52 Pa.Code § 5.63(b).



The facts alleged in the Respondent’s new matter are:
1) The Complainant alleges that the PECO billing is too high and claims it has a meter that charges 40 times the usage;

2) The Complainant has an account for electric commercial service under account number 75173-98003;

3) The Complainant operates a business at service address 414 East Penn Street, Philadelphia, Pennsylvania; and

4) The commercial business at the service address was incorporated in the Commonwealth of Pennsylvania on March 11, 2004 (citation omitted).


I note that 52 Pa.Code § 1.2(a) & (c) read,

(a) This subpart shall be liberally construed to secure the just, speedy and inexpensive determination of every action or proceeding to which it is applicable. The Commission or presiding officer at any stage of an action or proceeding may disregard an error or defect of procedure which does not affect the substantive rights of the parties.  
*


*


*
(c)
The Commission or presiding officer at any stage of an action or proceeding may waive a requirement of this subpart when necessary or appropriate, if the waiver does not adversely affect a substantive right of a party.


I do not find that waiver of the Prehearing Order to direct Complainant to acquire counsel by December 8, 2017, will adversely affect the substantive rights of PECO.   Furthermore, the request to obtain counsel, once counsel is obtained, will assist in a just and speedy resolution to this dispute.  


The Complainant is cautioned that Section 1.21(a) & (b) of Title 52 of the Pennsylvania Code (Commission’s regulations) state,

(a) Individuals may represent themselves. 

(b) Except as provided in subsection (a), persons in adversarial proceedings shall be represented in accordance with § 1.22 (relating to appearance by attorneys and legal intern). For purposes of this section, any request for a general rate increase under § 1307(f) or § 1308(d) of the act (relating to sliding scale of rates; adjustments; and voluntary changes in rates) shall be considered to be an adversarial proceeding. 

An adversarial proceeding is defined as, “A proceeding initiated by a person to seek authority, approvals, tariff changes, enforcement, fines, remedies or other relief from the Commission which is contested by one or more other persons and which will be decided on the basis of a formal record.”  52 Pa.Code § 1.8(a).  This dispute fits the definition of an adversarial proceeding.  Furthermore, the Complainant is a corporate entity.  One person, even an officer, does not have the authority by law to bind the Complainant.  By law, the Complainant must be represented by counsel because the Complainant is not an individual.  See 52 Pa.Code § 1.21(b), supra at 4.   


Nevertheless, I find that it is reasonable to grant the Complainant a continuance to obtain representation for this proceeding.  



A Hearing Notice canceling the current hearing date and rescheduling to a future date will be issued.  All parties are encouraged to talk with each other to resolve this matter, or some portion thereof, if possible, as it is the Commission’s policy to encourage settlement.  52 Pa.Code § 5.231.  I caution both parties that a request in the future to continue this matter will be met with strict scrutiny.


I note that it is imperative for the Complainant to comply with the Orders that are issued.  Failure to comply with the Orders may prove detrimental to the offending party.  


THEREFORE;


IT IS ORDERED THAT:

1. The Motion for Judgment on the Pleadings filed by Shawane L. Lee, Esquire on behalf of PECO Energy Company is denied.

2. The continuance requested by Suetwedien Muhammad, president of Belfield Community Development Corporation, the Complainant in the formal 
complaint of Belfield Community Development Corporation v. PECO Energy Company at Docket No. C-2017-26215808, is granted.


3. That this matter is to be rescheduled for hearing.

Date:
January 9, 2018



_________/s/











Angela T. Jones








Administrative Law Judge
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� 	This is the same individual that was identified as the president of the Complainant, Belfield Community Development Corporation, that filed the formal Complaint.





� 	The letter was received December 26, 2017, although it is dated December 27, 2017.
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