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OPINION AND ORDER


BY THE COMMISSION:


[bookmark: _Hlk502655427]Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions to the Initial Decision (I.D.) of Administrative Law Judge Jeffrey A. Watson issued on September 9, 2016, which were filed by the following Parties on September 29, 2016: the Office of Consumer Advocate (OCA); Hidden Valley Utility Services, L.P. (HVUS, Company or Respondent); and Intervenors, Robert J. Kollar and Kellie A. Kuhleman (Intervenors).  On October 10, 2016, the Intervenors filed Replies to the Exceptions filed by HVUS.  On October 11, 2016, the OCA filed Replies to the Exceptions filed by HVUS, and the Company filed Replies to the Exceptions of both the OCA and the Intervenors.  For the reasons below, we shall grant the respective Exceptions of the OCA, HVUS and the Intervenors, in part, deny them, in part, and adopt the Initial Decision, as modified.

I. [bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

On October 9, 2014, the OCA filed a Formal Complaint against HVUS, regarding water services, at Docket No. C‑2014-2447138 (Water Complaint).  On October 9, 2014, the OCA also filed a Formal Complaint against the Company, regarding wastewater services, at Docket No. C‑2014-2447169 (Wastewater Complaint).  In the Water Complaint, the OCA averred that the Company failed to provide adequate, safe and reasonable service, regarding water system issues, alleging, inter alia, continuing incidents of dirty, brown and rusty water; lack of proper equipment; the failure to properly maintain water tanks; low water pressure which is alleged to be inadequate for basic household uses, and lack of system maintenance.  The OCA further alleged the existence of financial and managerial problems.

In the Wastewater Complaint, the OCA averred, in part, that the Company failed to provide adequate, safe and reasonable service, and that the system lacks certain equipment.  The OCA further alleged the existence of financial and managerial problems similar to those pertaining to the water system.  

On October 29, 2014, HVUS filed Answers to both of the OCA’s Formal Complaints.  In the Answers, the Company denied the claims related to service and financial issues.

On April 9, 2015, counsel filed a notice of entry of appearance on behalf of Hidden Valley Foundation, Inc. (Foundation).  The Foundation has not filed a petition to intervene and is, therefore not a Party in this proceeding.

On June 19, 2015, a Prehearing Order was issued, setting forth various procedural matters and consolidating the Water and Wastewater Complaints.  On June 25, 2015, public input hearings were held at 12:30 p.m. and 7 p.m. at the Hidden Valley Resort in Jefferson Township, Somerset County, Pennsylvania.

By letters dated July 9, 2015, the Intervenors requested permission to intervene in this proceeding, and thereafter, HVUS filed objections to the intervention.  On September 3, 2015, the OCA filed a motion requesting that the public input hearing transcript, pages 62 through 138, and the Joint Petition for Settlement of Separate Water and Wastewater Application Proceedings filed at Docket Nos. A-210117 and A‑230101, both from a prior proceeding (Settlement), be admitted into evidence.  No objection to the motion was filed.  

By Interim Order dated September 8, 2015, the ALJ granted the petition to intervene.  The ALJ also issued an Interim Order dated November 9, 2015, granting the OCA’s motion to admit the public input hearing transcript and the Settlement into evidence.

	The evidentiary hearing convened as scheduled on November 17, 2015.  Counsel appeared on behalf of the OCA and the Company.  Intervenor Kollar appeared pro se, but Intervenor Kuhleman did not attend the evidentiary hearing.

		By Interim Order dated December 15, 2015, the ALJ admitted various evidence and late-filed exhibits into the record.  The OCA and Intervenor Kollar filed their Main Briefs on January 20, 2016.  On January 21, 2016, HVUS filed its Main Brief.  The OCA and the Company filed reply briefs on February 10, 2016.  Supplemental Briefs containing proposed findings of fact and conclusions of law were filed by HVUS and Intervenor Kollar on April 15, 2016.  On April 25, 2016, the OCA filed objections to the Company’s Supplemental Brief, which the ALJ denied by Interim Order dated May 3, 2016.  The record was closed on June 8, 2016.  

		In the Initial Decision issued on September 9, 2016, the ALJ sustained the Water and Wastewater Complaints filed by the OCA and imposed a corrective plan to implement improvements to the water and wastewater systems operated by HVUS.  As noted above, the OCA, HVUS, and the Intervenors filed Exceptions on September 29, 2016.  On October 10, 2016, the Intervenors filed Replies to Exceptions, and on October 11, 2016, the OCA and the Company filed Replies to Exceptions.

II. Background[footnoteRef:2] [2: 		This summary is derived from the Findings of Fact contained in the Initial Decision.  I.D. at 6-12 (citations omitted).] 


		The Company provides water and wastewater services to approximately 1,168 customers in Somerset County, Pennsylvania, including the resort community of Hidden Valley (Hidden Valley).  Customers within Hidden Valley include part-time and full-time residents.  

		On February 12, 2004, HVUS filed two applications for approval to begin to offer, render, furnish or supply water and wastewater services to the public in Hidden Valley at Docket Nos. A-00210117 and A-00230101 (Applications).  Protests to the Applications were filed.  Thereafter, the parties reached a settlement agreement (2005 Settlement) which addressed issues and protests raised in the Application Proceedings.  By Final Order entered July 15, 2005 (July 2005 Order), the Commission approved the 2005 Settlement and granted the Applications.

		The 2005 Settlement required HVUS to implement changes and improvements to provide adequate, safe and reasonable service and to address long-term problems including brown or rust-colored water, low water pressure, and high levels of unaccounted-for water.  HVUS’s rates were set at the time of the 2005 Settlement and have not been increased since that time.[footnoteRef:3] [3: 		Pursuant to the 2005 Settlement, a residential customer using 5,000 gallons per month would pay $116.55 per quarter for water service and $261.00 per quarter for wastewater service.] 


		At the time of the evidentiary hearing on November 17, 2015, the Company failed to comply with the following requirements of the 2005 Settlement: (1) the submission of a report to the Commission and all parties reassessing the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese; (2) the replacement of 1,500 feet of 3-inch line to the Heights neighborhood and of 1,000 feet of 2-inch line to the Valley View neighborhood in Hidden Valley, which was required to be completed by July 2015; and (3) the holding of semi-annual customer meetings.


		The Company has made capital investments and improvements to maintain and improve its service, such as the installation or replacement of pumps, valves, motors and water lines.  The water provided by HVUS contains high levels of iron and manganese occurring in the well-water used to serve customers.  However, monthly tests performed by the Company demonstrate that the concentration of iron and manganese is below the maximum safety levels approved by the Pennsylvania Department of Environmental Protection (DEP).

		Iron and manganese can affect the color and flavor of water and food, and can stain laundry, dishes, and porcelain fixtures.  Because some homes in Hidden Valley are used infrequently, water can sit in the pipes for several days at a time, which allows the iron and manganese to oxidize and causes discoloration of the water.  As a result, some HVUS customers receive intermittent brown or rust-colored water.

		During Christmas week, when there is heavy demand over the holiday period, water flows at Hidden Valley spike from 65,000 gallons per day (gpd) to 250,000 gpd, which causes a scrubbing action and impacts turbidity in some parts of the system.  HVUS scheduled a major flushing of the system prior to the 2015 Christmas holiday to remove iron and manganese that may have settled in the pipes which helped reduce the number of complaints over that period.  Furthermore, testimony was presented that problems with the water discoloration can be cleared up by running the water for several minutes.

		Although some customers, especially full-time residents, testified to using the water for drinking, cooking, bathing and laundry, other customers asserted that they do not drink the water due to the brown or rust color.  Some customers indicated that they purchase bottled water for consumption due to the coloration problems and will not cook with the water, or will only cook with the water if it is boiled first.  Others testified that they do not do laundry or will only do a limited amount of laundry due to the brown or rust color of the water.

		Some HVUS customers testified that they experience low water pressure.  Additionally, some of the Company’s customers have installed filtration systems due to the brown or rust color of the water, and some need to replace filters in home filtration systems on a frequent basis.  Flushing of the brown or rust color watered results in additional costs for some customers who testified at the public input hearing.
 
III. Discussion

A. Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the OCA must show that HVUS is responsible or accountable for the problem described in the Complaints.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the OCA’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the OCA of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence shifts to HVUS.  If the evidence presented by the Company is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The OCA now has to provide some additional evidence to rebut that of HVUS.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

		While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001). 

		Pursuant to Section 1501 of the Code, 66 Pa. C.S. § 1501, “every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service . . ..”  66 Pa. C.S. § 1501.

		Furthermore, the public utility in this proceeding has the burden of proof involving any alleged violation by it of any lawful determination or order of the Commission to show that the utility has complied with the determination or order of the Commission.  66 Pa. C.S. § 315(b).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

B. ALJ’s Initial Decision

In his Initial Decision, ALJ Watson made fifty-three Findings of Fact and reached fifteen Conclusions of Law.  I.D. at 6-12, 36-38.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.  In his disposition, the ALJ addressed the 2005 Settlement, water quality issues, wastewater issues, billing services questions, and financial management concerns.  As noted, the ALJ sustained the Water and Wastewater Complaints filed by the OCA and imposed a corrective plan to implement improvements to the water and wastewater systems operated by HVUS.

1. 2005 Settlement

		The ALJ began by noting that the 2005 Settlement was approved by Commission in the July 2005 Order.  Although HVUS had complied with some of the conditions of the 2005 Settlement at the time of the hearing, the ALJ emphasized the Company’s failure to satisfy the following requirements:

1. Respondent has not complied with the provision which required that it submit a report to [the Commission’s Bureau of Fixed Utility Services (FUS)][footnoteRef:4] and all parties reassessing the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese.  OCA St. 2 at 9; OCA St. 2S at 8; Tr. 381.   [4: 		The functions previously performed by FUS are now performed by the Bureau of Technical Utility Services (TUS).] 


2. Respondent has not replaced 1,500 feet of 3-inch line to the “Heights” neighborhood, as well as 1,000 feet of 2-inch line to the “Valley View” neighborhood in Hidden Valley, which was required to be completed by July 2015.  2005 Settlement (ALJ Exh. 2), Paragraph A.16; OCA St. 2 at 15.

3. Respondent has failed to hold semi-annual customer meetings.  HVUS St. 3-R at 3.


I.D. at 13-14.

		The ALJ acknowledged the OCA testimony that since 2006 the Company only used sequestration as a method to address the iron and manganese problems.  The ALJ explained the process of sequestration, which involves testing water with chemicals such as phosphate compounds and sequestering the iron and manganese particles to prevent oxidation precipitation and resulting water quality problems.  However, the ALJ clarified that sequestration does not remove iron and manganese from the water.  I.D. at 14 (citing OCA St. 2 at 4).  In contrast, the 2005 Settlement required HVUS to find a permanent solution to the problems caused by the levels of iron and manganese in the water supply.  But the problems persist, the ALJ noted.  I.D. at 14.

		The ALJ also determined that the Company had approximately ten years to submit its report to FUS regarding the treatment plant reassessment to permanently resolve the iron and manganese problems and to replace the mains smaller than 6-inches with larger pipes.  Despite offering various explanations for the failure to comply with the settlement terms, the Respondent never petitioned the Commission for an extension or waiver of the deadlines imposed by the 2005 Settlement.  Additionally, the ALJ noted, the Company discontinued semi-annual customer meetings because of poor attendance.  Id.

		Under the circumstances, the ALJ found the Company to be in violation of the July 2005 Order.  The ALJ determined that HVUS’s failure to comply with portions of the 2005 Settlement as approved by the Commission constituted a violation of Section 501(c) of the Code, 66 Pa. C.S. § 501(c) (requiring public utilities to comply with Orders of the Commission).  According to the ALJ, the violation of Section 501(c) gives rise to liability under 66 Pa. C.S. § 3301.  I.D. at 14-15.

2. Water Quality

		Next, the ALJ addressed the water quality concerns raised in the proceeding.  He began by summarizing the Commission’s standards for determining adequate and safe service for purposes of 66 Pa. C.S. § 1501, quoting Pa. PUC v. Pennsylvania Gas and Water Co., 61 Pa. P.U.C. 409, 416 (1986) (“[E]very customer is entitled to water that is fit for the basic, domestic purposes (e.g. cooking, drinking, washing and bathing.”)  I.D. at 16.

		The ALJ cited to Commission decisions holding that water does not need to be a public health risk to be unsuitable for all domestic purposes.  Id. at 16 (citing Pa. PUC v. Lake Latonka Water Co., 71 Pa. P.U.C. 507, 522 (1989) (holding that a utility provides inadequate water even when the water has non-health, aesthetic quality problems); Kessler v. Shickshinny Water Co., 64 Pa. P.U.C. 290, 296-97 (1987) (holding that ground debris in pipes resulted in dirty, smelly water which was unsatisfactory for every purpose but toilet flushing and thus violated 66 Pa. C.S. § 1501); and Ashbaugh v. Fitz Henry Water Co., 51 Pa. P.U.C. 287 (1977) (Fitz Henry) (water was inadequate despite being safe to drink)).  The ALJ further explained that in Fitz Henry customers testified about discoloration of their water and produced filters with sediment.  Testing determined that the water was somewhat acidic but was mostly within the recommended limits for drinking water in place at the time.  However. the Commission found in Fitz Henry, that the water was inadequate because of the unpleasant taste, sediment and unsuitability for laundry purposes and therefore violated statutory standards.  I.D. at 16‑17 (citing Fitz Henry, 51 Pa. P.U.C. at 288-89, 291).

		In the instant proceeding, the ALJ noted that HVUS’s water did not violate primary drinking water standards such that it was unsafe to drink.  But the evidence demonstrated that at times the water is brown or rust-colored and unsuitable for basic household purposes.  Under the circumstances, the ALJ found that HVUS was not providing adequate water service under Section 1501 of the Code.  I.D. at 18-19.

		Explaining that the design and use of the water system may contribute to the water discoloration, the ALJ nonetheless determined that the inability or unwillingness of some customers as well as the burden of running water until it becomes clear renders the water service provided by the Company unreasonable.  The ALJ concluded that the OCA had proven by a preponderance of the evidence that HVUS violated Section 1501 of the Code by failing to provide an adequate water supply sufficient for regular household purposes.  Id.  

3. Wastewater

		As to the wastewater concerns, the ALJ referenced the OCA’s allegations of ongoing maintenance and quality of service issues pertaining to the following: pumping stations lacking backup pumps and working alarms to prevent sewage overflow; a rusty tank and the lack of a duplicate blower at Treatment Plant No. 1; and the lack of proper sludge removal from at Treatment Plant No. 1.  I.D. at 19-20 (citing OCA St. 2 at 3, 6, 8-9 – Wastewater).  Additionally, the ALJ noted the OCA’s recommendation that HVUS should be required to complete an engineer’s assessment and recommend repairs to its wastewater system.  I.D. at 20.

		Notwithstanding the above concerns, the ALJ explained that many of the maintenance issues identified by the OCA had recently been remedied or were in the process of being addressed.  For example, the Company’s witness testified that all pumping stations and alarms would be in working order by the end of September 2015; the blowers in the equalization tanks and the backup tanks were operating; the comminutor (sewage grinder) was working properly; and one half of the tank at Treatment Plant No. 1 had been drained, reviewed, serviced, and painted as of October 2015, and the other half was scheduled to be painted in the spring of 2016.  The ALJ also noted the Company’s installation of new grinders at a pump and the Respondent’s testimony that blowers, equalization tanks and the comminutor were all working properly.  Further, the ALJ referenced the Company’s agreement that an engineer’s report would address outstanding issues.  I.D. at 20-21.

		Applying the standards governing allegations of unreasonable or inadequate service under Section 1501 of the Code, the ALJ explained that as of the date of the hearing the Company had not entirely completed the project to install or maintain backup pumps at the pumping stations and working alarms.  The ALJ emphasized that the project’s completion is necessary to prevent sewage overflow into the system.  Although the Respondent is making repairs to the wastewater system, the ALJ determined that an evaluation of the wastewater system is indeed necessary to maintain an adequate facility and to maintain reasonable service.  Accordingly, the ALJ found that the OCA had established by a preponderance of the evidence that the Respondent had violated Section 1501 of the Code by failing to provide safe, adequate and reasonable wastewater service.  Id. at 21.

4. Billing Services

		In his billing services disposition, the ALJ addressed the OCA’s allegations that HVUS’s customer bills failed to comply with the Commission’s Regulations pertaining to billing requirements.  The ALJ recognized that the Company uses a legacy billing system that does not display all information required by the Commission.  However, the ALJ explained that some of the information claimed to be missing from the bills – including meter readings and a Company contact number – are indeed present on quarterly invoices received by customers.  Additionally, the ALJ credited the Company’s express desire to work with the OCA to issue more customer-friendly bills that are compliant with the Commission’s Regulations.

		Nonetheless, the ALJ found that the Company’s bills did not include a description of the applicable rate schedule.  The bills also failed to provide an explanation of how to verify the accuracy of the bill and that an explanation of the various charges is available for inspection at the Company’s local business office.  Thus, the ALJ found that the Respondent’s bills did not comply with 52 Pa. Code § 56.15(12) and (13).[footnoteRef:5] [5: 	A bill rendered by a public utility for metered residential public utility 	service must state clearly the following information:

(12)	A statement that a rate schedule, an explanation of how to verify the accuracy of a bill and an explanation, in plain language of the various charges, if applicable, is available for inspection in the local business office of the public utility and on the public utility’s web site.

(13)	A designation of the applicable rate schedule as denoted in the officially filed tariff of the public utility.

52 Pa. Code § 56.15.] 


5. Financial Management

		Regarding financial management concerns, the ALJ addressed several arguments raised by the OCA and the Intervenors.  The OCA had averred that the Company is unable or unwilling to manage its finances and operations in a manner necessary to provide adequate service to customers.  In support, the OCA contended that customer service practices are deficient in many respects, including inadequate billing practices, failure to hold required customer meetings, and failure to provide meaningful and permanent corrections to customer complaints.  Additionally, the OCA cited to the Company’s alleged inability or unwillingness to file timely and accurate reports with the Commission raising questions about the Respondent’s managerial fitness.  The OCA also asserted that the information contained in the Company’s filed reports highlight concerns about the Respondent’s financial viability.  Further, the OCA stated that HVUS regularly fails to pay its electric and telephone bills on time.  The ALJ highlighted the OCA’s argument that the ownership of HVUS should be transferred to another entity capable of providing adequate service if the Company could not make the recommended improvements to its system.  The OCA also proposed a remedy of reducing the Respondent’s rates in half.  I.D. at 24-26.

		The ALJ noted the Intervenors’ additional arguments that the Company’s existing ownership and management are responsible for the poor water quality to HVUS customers.  According to the Intervenors, the Company’s filed reports contained numerous errors and indicated that HVUS is insolvent.  Because of the alleged deficiencies, the Intervenors argued that the Company should be prohibited from filing water or wastewater increases until suggested improvements are adopted.  I.D. at 25-26.

		In response, the ALJ cited to the Company’s evidence that HVUS is prepared to implement measures designed to address the financial and management concerns regarding billing and reporting standards.  I.D. at 26 (citing HVUS St. 1-R).  The ALJ also noted the Company’s arguments that some of the financial issues that the Company has experienced are not amenable to resolution absent the filing of new tariffs and an increase in rates.  According to HVUS, a reduction in rates, as proposed by the OCA, would be unadvisable, counterproductive and destructive.  The Company asserted that it should be allowed to proceed with its proposed plan for improvements with the rates established in 2005 remaining unchanged at the present time.  I.D. at 26-27.

	The ALJ concluded that the Parties did not demonstrate the insolvency of the Company or that HVUS lacks the fitness to manage the utility in a manner that provides adequate service to its customers.  The evidence, the ALJ found, indicated that the losses sustained by the Company most likely resulted from the lack of growth in residential customers and the fact that the Company has never obtained a rate increase.  Regarding the incursion of late payment charges for electric service, the ALJ emphasized that the Company has retained experts to address the water quality and billing issues and has agreed to address the issues raised by the OCA.  I.D. at 28.

6. Remedy

		In the remedy section of his disposition, the ALJ summarized the OCA’s proposal to reduce the Company’s rates to reflect the inadequate service currently provided to customers and to help customers who incur costs to purchase bottled water and filters.  The OCA proffered that the reduced rates should be imposed to assist customers who must pay for the volume of water necessary to flush brown water from their lines and for the resulting wastewater expenses.  According to the OCA, a fifty percent volumetric rate reduction is necessary for both water and wastewater to reflect the ongoing failure to provide adequate service.  Alternatively, the OCA recommended a usage allowance of 2,000 gallons for each customer.  The OCA calculated this usage allowance as equating to $12 per quarter for water and $27 per quarter for wastewater to be accounted for in the customer charges.  I.D. at 28-29.

	Additionally, the OCA asserted that various improvements are necessary in the water system as well as to the Company’s billing practices.  The ALJ explained the OCA’s recommendation that the Company retain the services of an engineer to study the resolution of the water and wastewater issues and to correct the deficiencies in the systems.  The OCA submitted that the Respondent should be ordered to timely accomplish the recommended improvements and other remedies to ensure that the Company appropriately manages its systems; addresses the iron and manganese problems in a timely manner; and improves the deficiencies in the water and wastewater systems.  Id. at 29.

[bookmark: _BA_Cite_D91496_000093][bookmark: _BA_Cite_D91496_000444][bookmark: _BA_Cite_D91496_000133]	The ALJ noted the OCA’s proposed penalty that if the Company is unable or unwilling to make the necessary improvements to the system, there should be a transfer of ownership to another entity that is able to make the improvements and operate the utility in a manner that provides adequate, efficient, safe and reasonable service to customers.  The OCA’s proposed compliance mechanism would require the Company to provide quarterly status reports that would allow the OCA, the Commission, and other interested parties to monitor HVUS’s progress toward making the required improvements.  According to the OCA, if two consecutive reports indicate that the Company has failed to comply with any deadlines or other requirements, then the Company should be required to file an application to transfer the water and wastewater systems to an entity capable of providing adequate service to customers.  The OCA recommended that if the utility fails to meet that deadline, the Commission should immediately open a Section 529 investigation to accomplish the transfer, pursuant to 66 Pa. C.S. § 529(a).  I.D. at 29.  

		In response, HVUS argued that the OCA’s proposed rate reduction is a punitive measure that would severely hamper the Company’s ability to begin or continue several current or proposed system improvements.  According to the Company, there are legal and practical implications to the OCA’s proposal, including potential constitutional and statutory infringements on the right of a public utility to a reasonable rate of return.  Id. at 30.  

	The ALJ determined that the OCA’s recommendation of requiring the Company to make improvements in service was irreconcilable with the OCA’s desire to deprive the Company of the resources needed to make improvements.  The ALJ found that the record evidence in this matter did not support the fifty percent rate reduction suggested by the OCA and rejected the proposal.  Noting that the Company is not currently seeking a rate increase, the ALJ emphasized that service issues raised by the OCA, such as sludge removal, tank painting or alarm replacements for the wastewater system, have been addressed or are being addressed by HVUS.  For example, the ALJ noted the steps taken by HVUS to address the issues with the water at Hidden Valley and its exploration of alternatives to the sequestration process to alleviate outstanding concerns.[footnoteRef:6]  The ALJ determined that the allegations set forth in the Complaints and the facts established at the hearing of this matter did not rise to the level where a rate reduction would be justified.  Accordingly, the ALJ rejected the rate reduction proposal.  Id. at 30-31. [6: 		The ALJ also emphasized the Company’s willingness to address the issues raised by the Parties and to improve services to Hidden Valley customers.  For example, HVUS proposes to comply with Commission Regulations regarding billing practices, hold semi-annual meetings with customers, file annual reports in a timely manner and address discrepancies, and timely pay its utility bills.  The ALJ explained that:

With regard to its water system, the Company proposes to obtain an engineering cost analysis of the treatment plant or an alternative source of supply; clean the bottom and paint the exterior of the storage tank; replace 1,500 ft. of 3-in. line to the Heights; and replace 1,000 ft. of 2-in. line to the Valley View neighborhood.  Regarding the wastewater system, the Company proposes to obtain an engineer’s inspection report verifying backup pumps and alarm system function; make repairs and replacements pursuant to engineer’s inspection report; obtain an engineer’s inspection report regarding tankage and equipment; follow the best practices regarding sludge removal; and make any adjustment necessary to implement proper sludge removal policies.

I.D. at 31-32.
] 


		Likewise, the ALJ found that the Intervenors’ recommendation to place the Company in receivership was unsupported by the record evidence.  The ALJ also found no evidence to support the Intervenors’ claim that water services provided by the Company has led to a risk of reduction in property values.  As such, the ALJ found that none of the allegations rose to the level of mismanagement that would justify the imposition of a receivership and the replacement of the current ownership.  Id. at 34-35.

		Although no Party requested the imposition of a civil penalty, the ALJ explained that Section 3301 of the Code, 66 Pa. C.S. § 3301, authorizes the Commission to assess a civil penalty for violations of the Code or Commission Regulations or Orders of up to $1,000 per violation.  The ALJ concluded that under the circumstances a civil penalty is not necessary because the Company’s resources would be best used to ensure compliance with the 2005 Settlement and in implementing the remedies imposed by the Initial Decision.  The ALJ also determined that Commission decisions in similar situations support the conclusion that a reduction in rates or the imposition of a civil penalty was not appropriate under the circumstances.  Finally, the ALJ found no other evidence or circumstances in this case warranting the imposition of a civil penalty.  I.D. at 35-36.

C. Rate Reduction and Usage Allowance

1. OCA Exception No. 1 and HVUS Reply 

		In its first Exception, the OCA credits the ALJ for correctly finding that the Company is providing inadequate water and wastewater service.  However, the OCA criticizes the ALJ for rejecting the recommendation to reduce the Company’s volumetric rates by fifty percent for both water and wastewater service due to the ongoing failure to provide adequate service.  Alternatively, the OCA argues that a usage allowance is appropriate to recognize that the Company’s service continues to be inadequate and to provide a valuable incentive for HVUS to make all needed repairs in a timely manner.  OCA Exc. at 3.

		In support, the OCA asserts that the proposed rate reduction is consistent with the goal of improving service quality and is a necessary incentive for encouraging compliance that is consistent with the Code.  The OCA notes that the Company has had more than ten years since the 2005 Settlement to make the needed repairs to provide adequate service.  Despite the failure of the Company to make the improvements, the OCA adds, HVUS customers continue to pay full rates for inadequate service.  The OCA also highlights the Company’s substantial distributions to a single partner over the years rather than applying the funds to make improvements to the system.  The OCA posits that customers are entitled to adequate and reasonable service at the time their bills are paid and not some distant point in time.  According to the OCA, its proposed rate reduction is not a punitive measure but rather a tool to ensure improvements are completed in a timely manner for customers to finally receive adequate service.  Id. at 3-4.

		The OCA also argues that the longstanding service quality concerns justify a rate reduction in this proceeding.  The OCA acknowledges that the Company has complied with some of the terms of the 2005 Settlement, but avers that HVUS has failed to comply with the most important terms, including submission of a report assessing the need for a treatment plant to remove iron and manganese from the water supply and implementing a permanent solution to the iron and manganese problem.  The OCA contends that the Company has had its opportunity to make the necessary improvements and repairs and that a rate reduction is a justified incentive to prompt the Respondent to act.  Id. at 5.

		The OCA emphasizes that it is not advocating for a rate reduction under the Commission’s enforcement powers related to penalties.  Instead, the OCA considers a rate reduction under Section 1501 of the Code as an appropriate remedy considering the Company’s long-standing inadequate service problems.  According to the OCA, the rate reduction proposal is a compliance tool rather than a punitive measure because it includes a proposed phase-back provision.  The OCA explains that under its proposal one-half of the rate reduction could be eliminated after the Company complies with the outstanding terms of the 2005 Settlement.  Additionally, the OCA suggests that the Commission would have the discretion to impose a lower rate reduction percentage, such as a twenty-five percent reduction, as an incentive tool for compliance.  Without a rate reduction, the OCA asserts, the Company could easily return to its prior pattern of empty promises and failed improvement initiatives.  OCA Exc. at 7, 9-10. 

		The OCA further argues that the lack of a recent rate increase by the Company is an insufficient reason to reject a rate reduction in this proceeding.  According to the OCA, the filing of rate increases when necessary to provide adequate service is part of the financial and managerial fitness component needed to operate a utility.  Here, however, the Company has made some capital improvements since the 2005 Settlement but has not invested in significant capital improvements necessary to address the iron and manganese problem and to provide adequate service to customers.  The OCA argues that the absence of rate filings since the 2005 Settlement, when coupled with the failure to make necessary capital improvements, is not dispositive of whether there should be a rate reduction.  Further, the OCA contends that despite having adequate free cash flow in recent years, the Company chose to allocate this money as capital distributions to the HVUS partners rather than making needed improvements to the Company’s distribution system.  Accordingly, the OCA submits that the Company’s argument that it should be credited for failing to seek a necessary rate increase is unpersuasive.  OCA Exc. at 8-9.  

		The OCA also objects to the ALJ’s rejection of the alternate remedy of a usage allowance to account for water that is unusable by customers, including the water needed to flush customer pipes.  As indicated above, the OCA suggested an allowance of 2,000 gallons per customer with the value equating to $12 per quarter for water and $27 per quarter for wastewater.  The OCA asserts that a usage allowance would be included in the current customer charge.  Similar to the proposed rate reduction, the usage would be phased out as the Respondent complies with various requirements.  According to the OCA, such an allowance would not be a punitive measure, but would be directly related to and in recognition of the water that customers must run to flush the pipes in their homes due to poor water quality.  Id. at 10.

		In its reply Exceptions, the Company argues that the record evidence and the conditions at HVUS do not support a fifty percent rate reduction.  The Respondent asserts that the OCA’s position would deprive the Company of funds needed to make improvements and that such a penalty would be inconsistent with the desire to see improved service for customers.  In prior proceedings, the Company contends, the Commission has declined to cut rates even in cases where the violations were significantly worse than the allegations against HVUS.  Indeed, the Respondent continues, the Parties have not cited to a case where the Commission has ordered a fifty percent rate reduction or usage allowance in a complaint proceeding.  The Company argues that even in rate cases the Commission has not punished a utility in this manner but rather orders steps to improve service.  Ordering a rate reduction or usage allowance in this proceeding would result in unfair and unjustified treatment of the Company.  HVUS R. Exc. at 2.

		In addition, HVUS claims that the OCA’s argument that customers pay full rates for inadequate service is inaccurate.  The Company contends that the ALJ correctly found that the Company has made capital improvements to maintain and improve its service.  Moreover, rates established at the time of the 2005 Settlement are still in place and thus, the Company asserts, customers are receiving improved service at 2005 rates.  HVUS also argues that customers have been receiving rate reductions in real terms since 2005 when accounting for inflation over the past eleven years.  Id. at 3.

		The Company also objects to the proposed usage allowance arguing that it is unnecessary.  According to the Respondent, the Company has a flushing program resulting in better quality water and reducing the need of customers to flush their service lines over extended periods of time.  Specifically, the Company notes the ALJ’s finding that HVUS’s flushing program during holidays, when discolored water is most prevalent, removes iron and manganese settled in pipes and reduces the number of complaints for those heavy use periods.  Id. (citing I.D. at 9).

		The Company contends that the ALJ’s rejection of a punitive rate reduction and a usage allowance is fully supported by the facts or the law in this case.  HVUS R. Exc. at 3.

2. Disposition

		Upon review we shall deny the OCA’s Exception No. 1.  We agree with the ALJ’s finding that the Company has failed to provide adequate and reasonable service to its water and wastewater customers.[footnoteRef:7]  Thus, we determine that HVUS did not comply with Section 1501 of the Code.  However, we shall decline to impose the OCA’s recommended remedy of a rate reduction or usage allowance.   [7: 		The Respondent did not dispute the ALJ’s finding that the Company provided water service in violation of Section 1501.  However, as discussed below, the Company filed an Exception as to the finding of a wastewater service violation.] 


		In past cases involving rate increases, we have has recognized the “regulatory bargain” between public utilities and their customers.  Pa. PUC, et al. v. Pennsylvania Gas and Water Company, Docket Nos. R-00922482, R-0092248C001, et. al, 1993 WL 856537 (Order entered June 23, 1993) at *78.

It is our opinion that in exchange for the utility's provision of safe, adequate, and reasonable service, the ratepayers are obligated to pay rates which cover the cost of service which includes reasonable operation and maintenance expenses, depreciation, taxes and a fair rate of return to the utility's investors.  Thus, as the OCA contends, a quid pro quo relationship exists between the utility and its ratepayers.  In return for providing safe and adequate service, the utility is entitled to recover, through rates, these enumerated costs.  We find this principle to be consistent with the standards enunciated in Federal Power Commission v. Hope Nat. Gas Co., 320 U.S. 591, 603, 51 PUR NS 193, 200, 88 L.Ed. 333, 345, 64 S.Ct. 281 (1944) wherein it was stated that the “…fixing of just and reasonable rates involves a balancing of the investor and the consumer interest….”


Pa. PUC v. Pennsylvania Gas and Water Company, 61 Pa. P.U.C. 409, 415-16 (1986) (PGW).  In cases involving serious failure to provide “adequate, efficient, safe, and reasonable service” in compliance with Section 1501, the Commission has rejected requested rate increases.  See, e.g., PGW and Pa. PUC v. Pennsylvania Gas and Water, 68 Pa. P.U.C. 191 (1988).[footnoteRef:8]   [8: 		The General Assembly has given the Commission discretionary authority to deny proposed rate increases, in whole or in part, if the Commission finds “that the service rendered by the public utility is inadequate.”  66 Pa. C.S. § 526(a).  ] 


		Because of the Section 1501 findings, the OCA invites us, pursuant to our plenary authority under 66 Pa. C.S. § 501(a), to impose a fifty percent rate reduction to the existing rates approved for the Company.  Alternatively, the OCA requests a customer usage allowance to compensate for the water required to flush the water lines.  We believe that the requested remedies could prevent the Company from making the necessary repairs, alterations and improvements to its water and wastewater systems and thereby prevent HVUS from complying with the remedial obligations under Section 1501.  Thus, we agree with the ALJ’s rationale for rejecting the OCA’s remedy.

		Although we recognize that the Company chose to make capital distributions to its partners[footnoteRef:9] over a multiyear period – funds which might have been applied to help remedy the service violations – it would be premature to punish the Company when it is unclear what it will cost to make the necessary repairs and improvements to the utility systems.  Thus, there is insufficient information to determine that the amount of the investor disbursements would have prevented some or all of the service problems experienced by the Company’s customers if the funds had been applied to repairs or improvements.  At this juncture, we decline to determine that prior distributions upset the balance of investor and consumer interests to the extent that a rate reduction should be imposed in this proceeding. [9: 		The pleadings refer alternately to distributions made to a single partner and to partners.  HVUS’s partners include Mr. Kettler with a 99% stake in the Company and Kettler Brothers of Hidden Valley with a 1% stake.  Tr. at 363-64.] 


		The Initial Decision, as modified by this Opinion and Order, requires an engineer’s report to detail the steps needed to correct the service problems and sets a deadline for the Company’s compliance.  Further, as discussed below, our disposition herein provides concrete steps for ensuring that the Company or possibly another capable utility, if HVUS were unable to act, to undertake the needed corrective measures.  At present, a rate reduction or usage allowance would cause a prospective reduction in revenue which we believe would hamstring the Respondent’s ability to comply with our Order.  

		Moreover, we do not believe that the OCA’s alternate recommendation of a usage allowance is fully supported by the record.  The OCA argues that some customers at the public input hearing testified that the Company told them to run water in their bathtubs for one to two hours to clear their lines.  OCA M.B. at 21 (citing Tr. at 179, 206 and 204).[footnoteRef:10]  The OCA suggests that the Commission impose a usage allowance of 2,000 gallons for each customer which equates to $12 per quarter for water and $27 per quarter for wastewater.  Exc. at 10. [10: 		The OCA witness calculated that if a bathtub used 2.5 gallons per minute, running the bathtub for one to two hours would use 150 to 300 gallons of water.  OCA M.B. at 21 (citing OCA St. 1 at 10).  Also, according to the OCA, HVUS charges $15.60 per 1,000 gallons for sewer usage which is the highest rate charged by a Pennsylvania wastewater utility.  Id.] 


		However, during the evidentiary hearing, a customer testified that he previously needed to run his water for hours to clear his line, but that the process only takes five to ten minutes now because the line to his home was recently replaced.  Tr. at 256.  It is unclear how many other customers have had their lines replaced and do not require extended periods to flush their lines.  Thus, the universal remedy of a usage allowance for all the customers may not be appropriate.  Additionally, considering the other remedial provision in this Opinion and Order, we shall decline to exercise our discretion to implement the usage allowance.

D. Compliance Deadlines

1. OCA Exception No. 2 

		In its second Exception, the OCA argues that the ALJ did not include all of the OCA’s recommendations for ensuring compliance with the deadlines for resolving the Company’s water and wastewater problems.

		During the proceeding, the OCA outlined recommended steps and a five-page timetable chart for ensuring the correction of the Company’s longstanding deficiencies.  OCA Exc. at 12 (citing OCA M.B. at 46-51).  Included within the OCA recommendations were quarterly status report filing deadlines.  Pursuant to the OCA compliance plan, if after two consecutive reports HVUS has failed to comply with any deadlines or requirements, the Company would be required to file an application to transfer the water and wastewater systems to an entity capable of providing adequate service to customers.  Such a transfer application would need to be filed within thirty days of the filing date of the second status report.  If the Company failed to meet this deadline, the OCA recommended the opening of a Section 529 investigation by the Commission to accomplish the transfer.  OCA Exc. at 12.

[bookmark: _Hlk502152441]		The OCA acknowledges that the ALJ incorporated most of the OCA’s recommended required actions but objects to the ALJ’s adoption of a different framework for their implementation.  Although the ALJ required the Company to provide sixty-day status reports and a final status report, verified by its engineer, outlining the details of what has or has not been completed,[footnoteRef:11]  the OCA believes there is no remedy if the interim status reports show failure to comply or make good-faith progress.  Instead, the OCA explains, the ALJ’s remedy would direct the OCA to investigate the quality of the water and wastewater services being received by the customers or request a referral to TUS.  If the quality of the service reported by the OCA or TUS were found to be inadequate or unreasonable, a subsequent evidentiary hearing would be scheduled under the ALJ’s remedial steps.  The OCA argues that the scheduling of another hearing and the granting of relief could take a year or more even though the ALJ has already determined that water and wastewater services are inadequate in this proceeding.  Id. at 13.[footnoteRef:12]  [11: 	Ordering Paragraph Nos. 15 and 18 on pages 42 and 43 of the ALJ’s Initial Decision.]  [12: 		The OCA also explains that the ALJ’s framework for ensuring compliance could also require the scheduling of a third evidentiary hearing thereby further delaying the resolution of the service problems.  The OCA addresses this argument in its Exception No. 4, below.] 


		According to the OCA, the compliance problems created by the ALJ’s framework could be resolved if the Commission adopts the OCA’s recommendations as follows: (1) direct immediate rate relief until service is adequate; (2) order compliance with the OCA’s steps and timetable to improve service; (3) require sixty-day or quarterly status reports; and (4) provide a timely remedy for non-compliance involving voluntary or Commission-ordered transfer of the water and wastewater utilities to another capable public utility.  OCA Exc. at 14.

		The Company did not file a reply to this Exception.

2. HVUS Exception No. 2 and Replies

		In its second Exception, HVUS argues that the ALJ erred in establishing an arbitrary and unrealistic one-year deadline for the completion of projects to improve the Company’s system.  The Respondent explains that it does not object to the ALJ’s requirements for the Company to obtain and file a licensed engineer’s report regarding the water distribution system, HVUS’s water source and the wastewater system with recommendations for improvements.  Likewise, the Company does not contest the requirement that the engineer’s study include an implementation schedule for the completion of any proposed projects or that the study be filed with the Commission within ninety days of the final Commission Order in this proceeding.  However, the Company objects to the one-year time frame for completion of any projects recommended by the engineer.  HVUS requests that the Commission modify the deadline for the completion of identified projects to align with the engineer’s implementation schedule.  HVUS Exc. at 3.

		The Respondent asserts that the one-year deadline adopted by the ALJ is based on speculative arguments by the OCA’s witness.  In its experience, HVUS contends, the time-period for securing the required permits and approvals may be significantly longer.  The Company avers that the Commission should reject an artificial deadline and adopt a timeframe that incorporates the completion of the permitting process pursuant to the experience of the engineer.  Id. at 4.  

		In its reply, the OCA argues that the Company’s customers have been living with poor water quality for decades.  Without a fixed deadline, the problems will continue, the OCA states.  Moreover, under the Company’s proposal, the authority to set deadlines would be surrendered to an engineer who is independent but hired by HVUS.  The OCA recommends that the Commission should retain control over the deadline and fix a timeframe to obtain a permanent solution to the water problems.  Additionally, the OCA contends that it would be premature to give HVUS additional time for project completion before it is decided which remedy will be pursued and the Company has started complying with interim deadlines.  The OCA suggests that if additional time is deemed necessary, the Company will have the option of seeking relief from the Commission by modifying the deadline.  R. Exc. at 8-9 (citing 52 Pa. Code § 5.572(d) (pertaining to petitions to amend Commission orders)).  

		In its reply, the Intervenors argue that the Company should not be granted additional time beyond the requirements of the ALJ’s ruling.  HVUS has been granted ten years to complete the requirements of the 2005 Settlement but has failed to do so.  Similarly, the Intervenors believe, the Company will likely fail to comply with the additional time period set forth in the Initial Decision and no further extension should be authorized.  Intervenors R. Exc. at 2.  

3. Disposition

		Upon review, we shall deny, in part, and grant, in part, the OCA Exception No. 2, and deny HVUS Exception No. 2.

		Regarding the OCA’s Exception No. 2, we note our rejection of the OCA’s requested rate relief discussed in the prior section.  Thus, we shall deny the Exception to the extent that it requests a rate reduction as a deadline compliance measure for the reasons discussed in the disposition above.  However, due to the extended time-period for compliance with the 2005 Settlement and the lack of resolution of the outstanding service problems, we believe there should be some mechanism for ensuring that further compliance deadlines are met.  Any failure to further comply with the deadlines set forth in this Opinion and Order could be indicative of the Company’s lack of competency to operate and of the inability to provide reasonable and adequate service.  Accordingly, we shall modify the Initial Decision to clarify that upon notice of the Company’s failure to comply with any applicable deadlines herein the Commission shall initiate a separate proceeding pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).

		We shall at this stage of the proceeding limit the enforcement provisions to compliance with the deadlines specified in this Opinion and Order.  The ALJ correctly concluded that the evaluation of subsequent claims as to the quality of service after completion of the improvements set forth in the engineer’s study would require a subsequent evidentiary hearing.  Any attempt to set interim penalties for failure to make “good-faith progress” as suggested by the OCA would appear to be subjective and difficult to enforce without holding an interim evidentiary hearing prior to the completion of the final improvements.  This might serve to further delay the proceeding and to stall remedial actions by the Company.  Mindful of the concerns to finally resolve the service problems, however, we shall implement some procedural measures that should serve to streamline any subsequent evidentiary hearing, as discussed in the following section.  For example, the Company will bear the burden of proof in the hearing as to the allegations related to the failure to remedy the quality of the water and wastewater services.  Additionally, to the extent possible, any subsequent hearing would be bifurcated with a proceeding pursuant to 66 Pa. C.S. § 529.

		Our concerns about the delays in resolving the outstanding service problems apply equally to HVUS Exception No. 2.  It is apparent that the Company’s customers have been suffering from poor water quality and unreasonable service for years.  Any subsequent delays in failing to remediate the problems due to the failure to meet compliance deadlines would be unacceptable.  The one-year deadline for implementing the corrective measures established in the engineer’s report sets an objective guideline for compliance.  If additional time is deemed critical, the Company may petition the Commission for relief to modify the deadline pursuant to Section 5.572(d) of the Code.   

E. Ordering Paragraph Revisions 

1. Intervenors’ Exception No. 3

		The Intervenors object to several ordering paragraphs in the Initial Decision as providing unreasonable extensions of time for complying with the 2005 Settlement and failing to provide clear penalties and consequences for future noncompliance by HVUS.  Specifically, the Intervenors reference Ordering Paragraph Nos. 3, 12, 17 and 18 as containing insufficient enforcement measures.

		In Ordering Paragraph No. 3, HVUS is required to comply with the unresolved issues of the 2005 Settlement pertaining to the replacement of 1,500 feet of 3‑inch line to the Heights neighborhood and 1,000 feet of 2-inch line to the Valley View neighborhood in Hidden Valley.  Additionally, the Company is required to comply with the 2005 Settlement provision of scheduling and conducting semi-annual customer meetings.  The Intervenors argue that HVUS has had over ten years to comply with these terms and that the failure of the ALJ to impose civil penalties or to require the transfer of the Company to a receiver will result in continued non-compliance by the Respondent.  According to the Intervenors, the Initial Decision is silent about the consequences of non-compliance and provides little or no relief to the HVUS customers looking for relief from the Commission to ensure quality water and wastewater services.  Intervenors Exc. at 23‑25.

		Ordering Paragraph No. 12 contains a provision directing the Company to “make all reasonable efforts to timely file correct information in its annual reports to the Commission” and to “amend any prior reports that contain inaccurate information within 180 days of the final Commission Order . . ..”  I.D. at 41.  Citing to Sections 504 and 3301 of the Code, 66 Pa. C.S. §§ 504, 3301 (relating to reports by public utilities and civil penalties for violations), the Intervenors assert that these statutes require compliance and do not allow for any discretionary leeway.  The Intervenors argue that the “reasonable efforts” language in the ordering paragraph is unauthorized by the Code and will allow for further noncompliance by the Company.  Additionally, the Intervenors contend that the Company’s witness already assured the Commission under oath that he would amend the reports within ninety days of the hearing but that such action has not occurred.  Intervenors Exc. at 26-27.

		Ordering Paragraph No. 17 provides:

That on or before September 10, 2017, or as soon as all repairs, modifications and improvements have been made, as ordered herein, Respondent shall file a final detailed status report with the Secretary of the Commission, along with a verification from its engineer outlining the details of what has and has not been completed, and provide copies to the Office of Consumer Advocate and to the Commission’s Office of Technical Utility Services, in writing, at the time of filing, identifying in detail the extent of compliance and any incomplete matters as ordered herein.  If any matters ordered herein have not been completed, Respondent and its engineer shall state in said report, in detail, the reasons for the same.


I.D. at 42 (emphasis added by Intervenors).  The Intervenors assert that the emphasized language in the ordering paragraph has the practical effect of further extending the deadline for compliance with the 2005 Settlement.  Additionally, the Intervenors state, there is no penalty for noncompliance which will further result in prejudice to HVUS’s customers.  Intervenors Exc. at 28.

		The Intervenors criticize Ordering Paragraph No. 18 as providing an additional evidentiary hearing to address future noncompliance issues by the Company.  According to the Intervenors, the Initial Decision improperly allows the scheduling of a further evidentiary hearing “for purposes of addressing one or more of the following issues:  the adequacy of the water distribution system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against [HVUS], the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs.”  Intervenors Exc. at 29 (quoting I.D. at 42-43).

		The Intervenors contend that the Company will continue to disregard the compliance deadlines and fail to correct the outstanding service issues without any concrete penalty provisions.  The Intervenors suggest that the Commission should direct the immediate filing of an application to transfer the water and wastewater systems to a viable entity pursuant to Section 529 of the Code within thirty days.  Alternatively, the Intervenors request the adoption of the OCA recommendations including the filing of the quarterly status reports, the prohibition of cash distributions to the Company’s principal, and a rate reduction.  Intervenors Exc. at 30.  

		No Parties filed replies to this Exception.

2. OCA Exception No. 3

		If the Commission declines to adopt the OCA’s other recommendations – pertaining to quarterly updates to monitor compliance and a rate reduction until adequate service is restored – the OCA requests several clarifications to the ALJ’s proposed ordering paragraphs.  Specifically, the OCA seeks adjustments to Ordering Paragraph Nos. 4, 7 and 18 and the addition of several other ordering paragraphs to ensure that the water being provided to customers is treated as effectively as possible.  OCA Exc. at 15‑22.

		Ordering Paragraph Nos. 4 and 7 require the Company to obtain a written report from a Pennsylvania-licensed water and wastewater engineer regarding the adequacy of its water and wastewater systems.  The OCA asserts that the engineer should be a consultant or non-Company employed engineer which is consistent with the testimony of the OCA’s engineering witness, Terry Fought.  The OCA also submits that the recommendation is consistent with the testimony of the Company’s president, Jim Kettler, who stated that HVUS entered into a contract with an independent consulting engineering firm to examine the iron and manganese, sequestration and alternatives to sequestration and that consulting engineers should prepare an inspection report on necessary repairs and replacement to improve the wastewater facilities.  OCA Exc. at 15.

		Ordering Paragraph No. 4 also provides that the water system report should address the adequacy of the Company’s water source.  The OCA posits that the report should further address alternate sources of supply.  According to the OCA, there is undisputed testimony that Mr. Kettler and representatives of the Pennsylvania Department of Environmental Protection, the Jefferson Township Borough Council, the Jefferson Township Water Authority, the Somerset County Commissioners, Somerset County and Seven Springs Resort have met on multiple occasions regarding the use of the Quemahoning River as an alternate water source.  Moreover, the OCA notes, HVUS has already agreed to have an engineering study performed that includes the cost analysis of an alternate source of supply.  Id. at 15-16.  

		Ordering Paragraph No. 7 specifies the items that should be included in the wastewater engineering report.  However, the OCA argues that the ordering paragraph omits two important items.  First, the OCA contends that the report should include a survey of the lagoon at Treatment Plant No. 2 to establish the current capacity and the timeframe for the removal of sediment.  In support, the OCA highlights the testimony of the Company’s witness who stated that the survey, which the Company has already scheduled, is necessary because the lagoon’s capacity timeframes are incorrect and need to be adjusted.  The OCA explains that the Company’s witness further specified that the survey should be performed by a consulting engineer rather than by HVUS personnel.  Second, the OCA states that the ordering paragraph fails to specify that the engineering report include confirmation of the draining, inspection, repair, and repainting of Tank 1 (side 1) tanks.  According to the OCA, the Company witness testified that this work was scheduled to be completed in the summer of 2016.  Thus, the OCA asserts that the two clarifications should be added to Ordering Paragraph No. 7.  OCA Exc. 16-17.  

		Next, the OCA highlights Ordering Paragraph No. 14, which imposes general compliance requirements on HVUS including the responsibility to comply with the Code, Regulations and Orders of the Commission as they relate to providing adequate and reasonable water and wastewater services to its customers.  The OCA argues that it has established the failure of the Company to comply with two Regulations pertaining to meter testing, 52 Pa. Code § 65.8(b), and annual pressure surveys, 52 Pa. Code § 65.6(d).  As to Section 65.8(b) of our Regulations, the OCA asserts that all meters must be tested within twenty years but that the Company is only testing one-third of the meters on this schedule.  The OCA submits that HVUS has agreed to develop a schedule to replace meters and that the Company’s significant failure to comply with a Commission Regulation should be addressed within a specified time period.[footnoteRef:13]  In addition, the OCA notes that Section 65.6(d) of our Regulations requires HVUS to perform annual pressure surveys on its system, but that the Company has failed to conduct the surveys for the years 2011 through 2014.  According to the OCA, the Company’s witness indicated that HVUS will begin conducting pressure surveys consistent with our Regulations.  In light of the development of the record regarding the Company’s non-compliance with these Regulations and its intention to prospectively comply with them, the OCA requests specific ordering paragraphs directing the Company’s compliance.  Id. at 17-18. [13: 		The OCA recommends that the schedule to replace and/or test the meters should result in compliance by December 31, 2017.  OCA Exc. at 17.] 


		Regarding Ordering Paragraph No. 18, the OCA explains that an evidentiary hearing will be scheduled, if needed, to address various issues including, “the adequacy of the existing water distribution system.”  OCA Exc. at 18 (quoting I.D. at 42).  However, the OCA states, the record shows a variety of service issues relating to all aspects of the system – supply, treatment, storage, and distribution.  Thus, the OCA requests that the Order be clarified that any hearing will address the adequacy of the existing “water system” and not simply the “water distribution system.”  OCA Exc. at 18.

		The OCA submits that three additional requirements, which are not included in the ordering paragraphs, are needed to ensure that the water provided to the Company’s customers is treated as effectively as possible.  First, the OCA argues that HVUS should have a spare pump and motor available for Well No. 1 within seventy-two hours, until a permanent solution to the iron and manganese problem is in place.  Second, the OCA contends that if the chosen means to address the iron and manganese, as recommended by the engineering report, is treatment of the water from Well No. 1 and Well No. 2, HVUS should install instrumentation to control the on/off cycle of Well No. 2.  Third, the OCA requests that the Company be directed to install an operable second high lift pump rather than risk water outages.  OCA Exc. at 19-20.

		As to the proposed requirement to install a spare pump and motor, the OCA asserts that if Well No. 1 fails, customers will be served from Well No. 2 which contains levels of iron and manganese higher than Well No. 1.  The OCA notes that the record evidence showed that the concentration of iron and manganese in Well No. 2 is too high for treatment by sequestration and that there was an eight-month period in 2012 to 2013 when customers were served exclusively from Well No. 2 when Well No. 1 failed.  According to the OCA, the safeguard of a spare pump and motor will help to avoid or minimize use of Well No. 2.  Id. at 18-19.

		Regarding the second recommendation to install control instrumentation on Well No. 2, the OCA cited to testimony of its witness explaining the operation problems of Well No. 2.  Specifically, the OCA notes how on a prior occasion Well No. 2 continued to run when not needed, thereby spilling water on the pump house floor, adding wear and tear on the pump, wasting electricity, and discharging chlorinated water to a nearby stream via the well house floor drain.  Id. at 19.

		As to the third recommendation to add a second, high lift pump, the OCA explains that the Company had operated without such a backup pump for at least seven and a half months.  According to the OCA, if the high lift pump fails and is not replaced in a timely manner the storage tank would empty within a few days leaving customers without water.  The OCA avers that the Company decided to take the risk because it had the ability to get a replacement on short notice.  However, the OCA contends that, rather than risk a possible water outage, the Commission should direct the installation of a second high lift pump.  Id. at 20.

		To summarize, the OCA requests the following underlined changes to the Ordering Paragraphs:

[bookmark: _Hlk502662979]Ordering Paragraph 4: That Hidden Valley Utility Services, L.P. shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its water distribution system and water source; and said report shall contain recommendations and a cost analysis to correct any found deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and with said report, to include an evaluation and proposed remedy to reassess the need, size and cost of the treatment plant to permanently solve the problems caused by iron and manganese, as well as alternative sources of water supply such as the Quemahoning River, within 90 days from the date of the final Commission Order entered in this proceeding. In addition to estimating costs, the study will include an implementation schedule for completion of the design, repairs or improvements, obtaining permits, obtaining bids, awarding contracts, and completion of construction/start of operation.  Additionally, the engineering report will include a schedule to replace and/or test customer meters in accordance with Section 65.8(b) that results in compliance by December 31, 2017.  HVUS will implement the replacement and testing schedule.

Ordering Paragraph 7: That Hidden Valley Utility Services, L.P. shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its wastewater system; and the report shall contain recommendations and a cost analysis to identify whether or not the pumping stations are equipped and operating properly, whether an adequate and appropriate type and number of pumps and alarms are being utilized and maintained in operating conditions, and identify any deficiencies, repairs, maintenance, replacements or improvements and recommendations to ensure that reasonable and adequate wastewater services are being provided to its customers.  The engineer shall inspect all wastewater facilities, tanks and equipment and prepare a report of its findings.  The report shall confirm that the wastewater treatment plant and equipment is installed, properly maintained and operable.  If this is not the case, then the engineer shall include a schedule for making all repairs, replacements and/or maintenance and to correct any found deficiencies recommend any maintenance or improvements in the report.  The report shall include a survey of the lagoon at Treatment Plant No. 2 to estimate the current capacity and provide a timeframe for removal of sediment.  The report shall also confirm the draining, inspection, repair, and repainting of Tank 1 (side 1).  The report shall also include an evaluation and proposed remedy to ensure that Hidden Valley Utility Services, L.P. is providing adequate and reasonable wastewater services to its customers.  Hidden Valley Utility Services, L.P. shall obtain said report within 90 days from the date of the final Commission Order entered in this proceeding.

Ordering Paragraph 18: That on or before November 1, 2017 or within sixty days after receipt of a written report of all completed rehabilitative measures from the Company and its engineer, Office of Consumer Advocate shall investigate the quality of the water as well as of the water and wastewater services being received by Respondent’s customers or request that this matter be referred to the Bureau of Technical Utility Services.  If the recommended repairs, modifications, rehabilitative and maintenance procedures have not been accomplished with the time frame structured herein, or if the water quality as reported by the Office of Technical Utility Services or Office of Consumer Advocate is not adequate and reasonable, an evidentiary hearing shall forthwith be scheduled by the Office of Administrative Law Judge for purposes of addressing one or more of the following issues: the adequacy of the water distribution system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against Respondent, the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs. The Commission shall retain jurisdiction for that purpose.

New Ordering Paragraph 1: HVUS shall take and record a pressure survey in compliance with Section 65.6(d) before the end of 2016 and at least once per year going forward.  If the pressure surveys show that customers are receiving inadequate water pressure, the Company shall install booster pumping stations to provide water at adequate water pressures to the affected customers.

New Ordering Paragraph 2: Until a permanent solution to the iron and manganese problem is in place, HVUS shall have a spare pump and motor available for Well No. 1 within 72 hours.

New Ordering Paragraph 3: After the engineering report is submitted, if the chosen means to address iron and manganese is treatment of water from Well No. 1 and Well No. 2, HVUS shall install instrumentation to control the on/off cycle of Well No. 2.

New Ordering Paragraph 4: HVUS shall maintain an operable, installed second high lift pump.

		No Parties filed replies to this Exception.

3. Disposition

		We shall grant Intervenors Exception No. 3, in part, to the extent that it seeks a clarification of Ordering Paragraph No. 12.  The language in Ordering Paragraph No. 12 requiring the Company to “make all reasonable efforts to timely file correct information in its annual reports” is potentially ambiguous and inconsistent with the 180‑day timeline for compliance.  Accordingly, we shall modify the Initial Decision to delete the “reasonable efforts” language so that it is clear that any corrective filings or amendments must be submitted to the Commission within 180 days of entry of this Opinion and Order.  We shall deny the remainder of Intervenors Exception No. 3 on the basis that sufficient corrective measures are contained in other portions of our disposition and ordering paragraphs.

		Upon review of the OCA Exception No. 3, we find the OCA’s arguments regarding the clarification of Ordering Paragraph Nos. 4, 7 and 18 and the addition of the new ordering paragraphs to be reasonable and supported by the evidentiary record.  Moreover, the Company makes no apparent objections to these modifications.  As such, we shall grant the OCA’s Exception and modify the Initial Decision.

F. Additional Hearings

1. OCA Exception No. 4

		The OCA notes that Ordering Paragraph No. 18 establishes a procedure for the OCA to investigate the completed rehabilitative measures conducted by the Company.  It provides that after receiving the written report of the corrective measures from the Company and its engineer, the OCA shall investigate the quality of the water and of the water and wastewater services being provided to HVUS’s customers.  Alternatively, the OCA could request that the matter be referred to TUS.  The ordering paragraph further provides that if the corrective measures have not been conducted within the timeframes established in the Order, the Office of Administrative Law Judge shall schedule an evidentiary hearing to address one or more of the following issues:  “the adequacy of the water distribution system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against Respondent, the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs.”  OCA Exc. at 23 (quoting I.D. at 43).

		In its Exception No. 4, the OCA recommends that the Commission adopt the OCA’s framework for improving service including, rate relief, status reports, specific improvements and deadlines, and a timely remedy for non-compliance.  However, the OCA submits that if the Commission adopts the procedure for a second evidentiary hearing as outlined in Ordering Paragraph No. 18, two additional safeguards are necessary.  First, the OCA asserts, the Company must carry the burden of proving that the service and facilities are no longer inadequate; and, second, the hearing must address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529.  OCA Exc. at 23.

		The OCA argues that it has already carried its burden of establishing the inadequacy of the water and wastewater services.  Thus, if the Commission directs a further evidentiary hearing, the burden of proof should be on HVUS consistent with Section 315 of the Code, which provides that the burden rests on a utility when the Commission initiates proceedings regarding service or facilities.  OCA Exc. at 24 (citing 66 Pa. C.S. § 315(c)).  

		The OCA also contends that if a second evidentiary hearing is conducted pursuant to Ordering Paragraph No. 18, it is unknown what type of relief would result from the additional proceeding.  Here, the OCA proffers, the customers have already waited over ten years for the Company to resolve the iron and manganese problems and to replace undersized distribution lines.  In the interest of efficiency and reducing further delay, any secondary hearing should address the evidence required by Section 529 of the Code, so that the Commission can order acquisition of the Company by a viable utility if necessary.  The OCA recommends that in a subsequent hearing the presiding officer should hear evidence on the requirements of 66 Pa. C.S. § 529(a).  The OCA reasons that if HVUS will not or cannot expeditiously make needed improvements as determined in a second hearing, the initiation of a Section 529 proceeding would require the scheduling of a third evidentiary hearing.  According to the OCA, its recommendation of holding a Section 529 evidentiary evaluation within the second hearing would help reduce any further delays.  OCA Exc. at 24.

[bookmark: _Hlk501006202]		No Parties filed replies to this Exception.

2. Disposition
		
		As explained in our discussion above, we will endeavor to reduce any further delays in the event a subsequent evidentiary hearing becomes necessary.   The OCA’s proposal in its Exception No. 4 would help in this regard.  By requiring the Company to carry the burden of proving that its service and facilities are no longer inadequate, and mandating that any subsequent hearing address the requirements of Section 529 of the Code, 66 Pa. C.S. § 529, the timeframe for final resolution of the outstanding issues in this proceeding should be streamlined.  There being no apparent objection to this proposal from the Company, we shall grant OCA Exception No. 4 and modify the Initial Decision accordingly.[footnoteRef:14] [14: 		Any subsequent hearing would, to the extent possible, be a bifurcated proceeding.  As to the issue of whether the service continues to be inadequate, the Company shall bear the burden of proof.  However, as to the Section 529 proceeding, the burden of proof shall be applied as required under 66 Pa. C.S. § 529(i).] 


G. Customer Bills

1. OCA Exception No. 5

		The OCA acknowledges the ALJ’s finding that the bills of the Company fail to comply with all the Commission’s Regulations.  The OCA also notes that Ordering Paragraph Nos. 10 and 11 require the Company to modify its billing practices to ensure compliance with all Commission requirements and that a copy of the revised bill form must be provided to the OCA both within ninety days of the final Commission Order in this proceeding.  The OCA argues that the provisions do not provide the OCA with an advance opportunity to review and provide input on the bill revisions.  In its Exception, the OCA requests that the ordering paragraphs be modified to require HVUS to work with the OCA to develop an acceptable billing format in advance of the ninety-day compliance deadline.  OCA Exc. at 26.

		No Parties filed replies to this Exception.

2. Disposition

		Upon review, we shall grant the OCA’s Exception No. 5.  We believe it would be beneficial to the Company’s customers for the OCA to provide input on the bill revisions.  Moreover, the Company does not appear to object to this proposal.   To facilitate the OCA’s input and review, we shall direct HVUS to seek input from the OCA about its draft customer bills within sixty days from the date of entry of our Opinion and Order.   

H. Utility Bills

1. OCA Exception No. 6

		Ordering Paragraph No. 13 requires HVUS to pay all electric and telephone bills in a timely manner to ensure adequate and reasonable service to its customers.  In its Exception No. 6, the OCA argues that the ALJ failed to include important oversight mechanisms to ensure compliance with this provision.  OCA Exc. at 27.

[bookmark: _Hlk502676120]		Regarding the payment of electric bills, the OCA had recommended that the Company be required to execute appropriate authorization forms permitting its electric provider, Pennsylvania Electric Company (Penelec), to continue providing monthly billing and payment information for all HVUS accounts to the OCA until June 10, 2018.  Although the Company is required to provide sixty-day status reports regarding compliance with all of the Initial Decision requirements under Ordering Paragraph No. 15, the OCA contends that this provision alone is insufficient.  Instead, the OCA argues, in part, that having monthly payment information will allow the OCA to timely respond to late payments before they escalate to termination notices and put the utility’s ability to provide continuous water and wastewater service in jeopardy.  The OCA also asserts that its requested relief imposes a minor burden on HVUS, requiring the Company to simply execute written authorization for Penelec to release its account information to the OCA.  Moreover, the OCA notes, the submission of account information for monitoring provides a reciprocal benefit to Penelec by encouraging timely payment by the Company.  Id. at 28.

		Regarding the payment of telephone bills, the OCA requests that its recommendation of an annual update on telephone service be adopted.  Specifically, the OCA requests that copies of the Company’s bills for telephone service be provided to ensure that HVUS will maintain phone service at the numbers listed on the bills, so customers are able to reliably contact the Company.  Id. 

		No Parties filed replies to this Exception.

2. Disposition

		Timely payment of the Company’s electric and telephone bills is critical to ensuring adequate and reasonable service to its customers.  The OCA’s proposed mechanism for monitoring payment of the electric and telephone bills involves a minimal burden on the Respondent and appears to be an appropriate modification to the Initial Decision.  There being no apparent objection to this modification and finding it otherwise reasonable and supported by the evidentiary record, we shall grant OCA Exception No. 6.

I. Customer Meetings

1. OCA Exception No. 7

		Ordering Paragraph No. 3, includes a provision requiring HVUS to schedule and conduct semi-annual customer meetings, which is an unresolved issue from the 2005 Settlement.  The OCA believes that the ordering paragraph should be clarified to add specific dates for customer meetings to ensure that the meetings are well-attended and useful to both the Company and its customers.  OCA Exc. at 29.

		The OCA acknowledges that Hidden Valley is a resort community and that most customers are not full-time residents.  Accordingly, the OCA recommends that the Company should be required to confer with the Foundation, which is the Hidden Valley homeowner’s association, regarding dates that may result in higher attendance and increased communications with the customers.  For example, the OCA suggests, a customer meeting could be held in conjunction with the Foundation’s annual meeting in November.  Moreover, the OCA indicates that the Company committed in its Reply Brief to holding a customer meeting on the same weekend as the Foundation’s annual meeting and a second customer meeting approximately six months later to discuss the status of service improvement projects.

		The Company did not file a direct response to this Exception but filed a separate related Exception discussed below.

2. HVUS Exception No. 1 and Replies

		The Company argues that the customer meeting provision in Ordering Paragraph No. 3 should be modified to explicitly state that the semi-annual meetings should be held only until the line replacement work referenced in Ordering Paragraph No. 3 is completed.[footnoteRef:15]  According to HVUS, the Initial Decision failed to maintain the continuity of connection between the line replacement work to be completed and the semi-annual meetings with customers to inform them about the projects.  HVUS Exc. at 1-2 [15: 		Ordering Paragraph No. 3(a) provides that HVUS shall replace 1,500 feet of three-inch line to the Heights neighborhood and 1,000 feet of two-inch line to the Valley View neighborhood in Hidden Valley.] 


		Alternatively, the Company asserts that the Commission should require semi-annual customer meetings until HVUS completes the projects necessary to comply with the Commission’s final Order in this proceeding.  The Company also notes that prior meetings were poorly attended and that it makes more sense to hold meetings when the projects are in the process of being completed and customer interest is higher.  HVUS contends that customer interest would decline after the projects are completed.  Id. at 2-3.  

		In its replies, the OCA argues that the Company’s proposed changes to the semi-annual meetings would significantly diminish accountability to customers.   The OCA contends that due to the severity of the issues in this proceeding and in the 2005 Settlement the public interest requires continuity of the customer meetings even after HVUS has met its improvement obligations.  OCA R. Exc. at 3.

		In support, the OCA makes three arguments.  First, the OCA submits that although meetings may become unnecessary in the future, setting a premature conclusion date could deprive Company customers of the opportunity to remain involved in the improvement and post-improvement process.  Second, the OCA asserts that the meetings are a necessary access point for consumers to contact Company representatives who can help answer their questions.  Third, the OCA proffers that the purported poor attendance to prior scheduled meetings may not be a reflection of customer interest but a reflection of poor planning.  As such, the OCA believes that coordination between the Company and the Foundation, as requested in the OCA’s Exceptions, would yield a higher turnout.   Id. at 4-5.  

		Additionally, the OCA recognizes that the customer meetings need not be held in perpetuity.  Rather, upon completion of the 2005 Settlement requirements and the improvement of services resulting from this Complaint proceeding, the Company should be permitted to petition the Commission for a reprieve of the customer meeting obligations.  Id. at 5.

		In their replies, the Intervenors argue that the semi-annual meetings enable customers to express their concerns about water quality issues at Hidden Valley and permit the Company to provide updates to its customers about improvement projects and its operations.  If HVUS were to meet its obligations for improving its services, the Intervenors contend, the need for semi-annual meetings could be revisited with the Commission.  In the meantime, the continuation of the meetings will serve as a monitoring mechanism to ensure the Company meets its mandates.  Intervenors R. Exc. at 2.  

3. Disposition 

		We shall grant the OCA’s Exception No. 7.  Allowing the Company’s customers the opportunity to remain involved in the improvement and post-improvement process is integral to the resolution of the service problems.  In order to ensure appropriate customer involvement, we find the OCA’s proposal to require coordination with the Foundation regarding the scheduling of meeting dates to be reasonable.  As such we shall incorporate this recommendation by modifying the Initial Decision.

		Additionally, we agree with the Company that the mandatory customer meetings need not be held in perpetuity.  In Ordering Paragraph No. 19 of the Initial Decision, the ALJ directed that upon completion of the terms of the Initial Decision and the filing of a status report by the Company and its engineer, and a report from the OCA and TUS evidencing completion of all the requirements, the proceeding should be marked closed.  This date for closure of the proceeding would also be an appropriate date to terminate the mandatory meeting requirement.  Although we encourage the Company to continue to provide contact opportunities and public meetings by which customers could receive information and provide input to the Company about its services, we decline to mandate these meetings after final resolution of the issues in this proceeding.  Accordingly, we shall grant HVUS Exception No. 1, in part.[footnoteRef:16]   [16: 		However, we shall deny HVUS Exception No. 1 to the extent that it attempts to limit the topics of the public meetings to the line replacement work to be completed.] 


J. Wastewater Violations

1. HVUS Exception No. 3 and OCA Reply

		The Respondent objects to the finding that the Company failed to provide adequate wastewater service in violation of Section 1501 of the Code.  According to HVUS, the record reflects that there are no outstanding issues with the wastewater system.  In support, the Company cites to the ALJ’s findings that pumping stations and alarms are in working order, the blowers, equalization tanks and comminutors are working properly, and the tank painting and cleaning have been completed.  HVUS Exc. at 4 (citing I.D. at 11).  The Company purports that these issues which were raised by the OCA were all addressed prior to the issuance of the Initial Decision.  Additionally, HVUS submits that no customers had any complaints about their wastewater service.  Accordingly, the Company asks the Commission to reject findings regarding the violations of the Code as to the wastewater issues.  HVUS also requests that the Commission modify the Initial Decision to reverse the remedies pertaining to the wastewater system.  HVUS Exc. at 5.

		In response, the OCA argues that the finding of inadequate wastewater service is supported by the record and the required engineering report is an appropriate remedy that the Company has already agreed to complete.  The OCA explains that the failure to properly treat sewage constitutes a failure to provide safe, adequate, and reasonable service as required by Section 1501, and for which customers are paying rates.  Further, the OCA contends that inadequate operation and maintenance accelerate deterioration and needed replacement of plant which unreasonably increase costs to ratepayers.  OCA R. Exc. at 11-12.

		Here, the OCA submits that the record shows wastewater problems as evidenced by the failure to have operational back-up pumps in pumping stations and the lack of working alarms to prevent sewage overflow as of the date of the evidentiary hearing.  The ALJ correctly found that the Company’s failure to properly maintain its wastewater treatment plant constitutes a failure to provide adequate and reasonable service, according to the OCA.  Id. at 12.  

		Moreover, the OCA highlights the testimony of Mr. Kettler, the Company’s witness, who agreed that an engineering report would address necessary repairs and replacement to improve the wastewater facilities.  If all necessary repairs and replacements have been made as suggested by the Company, the engineering report will provide a confirmation and no further action on the wastewater facilities will be needed.  On the other hand, the OCA argues, if the necessary repairs have not been made the report will recommend the additional steps and provide a timeline for completion.  This remedy, the OCA asserts, is reasonable and would require no further Company action beyond what it had already agreed to do.  Id. at 13.  

2. Disposition

		The ALJ’s findings and conclusions regarding the wastewater violations is well reasoned and amply supported by the evidentiary record.  Upon review of the record and the positions of the Parties, we find no error in his disposition on this issue.  Accordingly, we shall deny HVUS Exception No. 3.

K. Civil Penalties

1. Intervenors Exception No. 1 and HVUS Reply

		The Intervenors object to the failure of the ALJ to impose civil penalties upon the Company after concluding that HVUS failed to comply with the 2005 Settlement.  The Intervenors argue that the imposition of a civil penalty for failure to comply with a Commission Order is mandatory under Section 3301 of the Code, 66 Pa. C.S. § 3301.  Under a plain reading of Section 3301, the Intervenors contend, a civil penalty is not discretionary.  Rather, the ALJ was statutorily bound to impose a civil penalty of at least $125,000 regardless of whether any Party requested the assessment of a civil penalty.  Intervenors Exc. at 3-4.[footnoteRef:17] [17: 		The Intervenors believe the minimum civil penalty should be calculated at $1,000 x 125 days (from July 15, 2015, the deadline for compliance with the 2005 Settlement, until November 17, 2015, the date of the evidentiary hearing).  Intervenors Exc. at 4.    ] 


		The Intervenors continue that, even if the civil penalty provision were discretionary, the facts support the imposition of a fine.  Citing to the longstanding nature of the service problems – the Company’s failure to comply with the 2005 Settlement despite having ten years to do so – the Intervenors argue that a civil penalty is appropriate.  Additionally, the Intervenors highlight the testimony of HVUS’s president who admitted to having free cash flow over a six-year period and distributing an average of $105,000 per year to the partners or eighty percent of the free cash flow.  Intervenors Exc. at 5-6 (citing Tr. at 393-396).  The Intervenors’ assert that the actions in distributing the cash rather than applying the funds to the repairs required in the 2005 Settlement also supports a civil penalty.  According to the Intervenors, the Company’s admission demonstrates willful and wonton disregard for Commission Orders and further highlights the necessity of imposing a fine pursuant to Section 3301.  Intervenors Exc. at 6-7.

		In reply, HVUS argues that a civil penalty is unnecessary and inappropriate in this case.  The Company asserts that the Commission has significant discretion regarding whether to impose fines under the Code.  Moreover, the Respondent contends, the Intervenors misread Section 3301 as mandating the issuance of civil penalties whereas the mandatory language contained in the statute only pertains to penalties recovered in actions of assumpsit.  HVUS R. Exc. at 4 (citing 66 Pa. C.S. §3301(a)).  

		The Company also argues that the Commission has established guidelines under 52 Pa. Code § 69.1201 to carefully exercise its discretion based on the facts and circumstances of each case.  HVUS notes that the Intervenors failed to cite to these penalty guidelines, the issue was not briefed by the Parties, and the ALJ did not consider them.  The Company submits that it would be unfair and prejudicial to impose a mandatory penalty against HVUS at this stage without going through the normal process of adjudicating a request for a penalty.  The recommended penalty of $125,000 would be unconscionable because the Company has not been afforded the opportunity to argue why the purported punitive fine fails to fit the Commission’s regulatory criteria, HVUS states.  Furthermore, the Company argues that the fine would be impractical because it would reduce the resources needed to improve service to its customers.  HVUS R. Exc. at 4-5.  

2. Disposition

		Upon review, we shall deny Intervenors Exception No. 1.

		As an initial matter, we reject the Intervenors’ argument that the Commission was required to impose a civil penalty for failure to comply with the 2005 Settlement.  The imposition a civil penalty for violation of the Code or a Commission Regulation or Order is a discretionary exercise informed by our enabling legislation under 66 Pa. Code § 3301, our policy statement under 52 Pa. Code § 69.1201, and long-standing case law that not only reflects our regulatory policy but also affirms our statutory discretion.  Pa. PUC v. HIKO Energy, LLC, Docket Nos. P-2015-2519419 and C-2014-2431410 (Order entered January 28, 2016) at 22.   

		Next, we agree with the ALJ’s decision not to impose civil penalties in this proceeding.  However, we find that the ALJ should have considered the ten factors pursuant to our policy statement in considering whether a civil penalty should be applied in this case.  See e.g., Amir V. Williams v. Verizon Pennsylvania Inc., Docket No. C‑20078391 (Order entered January 15, 2009).

The Commission’s Policy Statement at 52 Pa. Code § 69.1201(c) sets forth the factors and considerations that should guide our evaluation of whether a civil penalty is appropriate in proceedings involving violations of the Code or our Regulations for purposes of determining the appropriate civil penalty amounts.  These factors and standards are as follows:

(1)	Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.

(2) 	Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.

(3) 	Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.

(4) 	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.

(5) 	The number of customers affected and the duration of the violation.

(6) 	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7) 	Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.

(8) 	The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.

(9)	Past Commission decisions in similar situations.

(10) 	Other relevant factors.


See 52 Pa. Code § 69.1201(c).

The first factor is whether the conduct was of a serious nature.  There is no evidence in the record to conclude that the Company’s actions involved willful or fraudulent actions or misrepresentation.  Although the service violations involved serious matters, this factor, by itself, does not merit a civil penalty.  Moreover, we note that the Company did not violate primary drinking standards such that its water is unsafe to drink.

The second factor is whether the consequences of the utility’s conduct were of a serious nature resulting in damages to property or injury to persons.  During the public input and evidentiary hearings, several customers testified about damages to appliances and discoloration of clothing and linens due to the high levels of iron and manganese.  Moreover, some customers testified about the time and the apparent expense required to flush their lines.  This testimony was unrefuted and supports the imposition of a penalty.

The third factor is whether the offending conduct was intentional or negligent.  The record does not support a finding that the Company’s actions were intentional.  Rather, the Company’s actions appear to be negligent when considering the extended time frame during which many of the service problems have persisted.

The fourth factor is whether the utility has modified its internal practices and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  It is this area where we have concern.  Although the Company has implemented some measures to improve service, HVUS has failed to fully comply with the 2005 Settlement.  This factor supports a civil penalty.

The fifth factor is the number of customers affected and the duration of the violation.  Numerous customers testified about the problems resulting from brown and rust colored water and low water pressure which would support a civil penalty.

The sixth factor is the compliance history of the offender.  The record does not include a history of the Company’s past offenses independent of this proceeding and the Parties did not provide evidence of a compliance history.

The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable as no formal investigation was conducted.  

The eighth, ninth and tenth factors are inter-related in this case: the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the “other relevant factors” standard.  First, the OCA does not seek a civil penalty but requests certain remedial incentives to ensure compliance by the Company.  While we have rejected the OCA’s invitation to impose a rate reduction or a usage allowance, we have adopted several of the OCA’s requested modifications to the Initial Decision.  We believe that the provisions set forth in our Opinion and Order, including the initiation of a Section 529 proceeding should there be noncompliance with the deadlines in the order, represents a significant deterrent to future violations.  Also, our rationale for rejecting the rate reduction or usage allowance is similarly relevant to our consideration of whether to apply a civil penalty.  A civil penalty could impair the Company’s ability to finance any of the improvements to its system recommended in the engineer’s report.  Therefore, upon consideration of all the factors, while some of the Company’s actions merits or supports a civil penalty, we shall decline to issue or impose a civil penalty in this proceeding at this time.

L. Receivership

1. Intervenors Exception No. 2 and HVUS Reply

		In their second Exception, the Intervenors object to the ALJ’s conclusion that the OCA has failed to demonstrate the insolvency of the Company or that HVUS lacks the managerial fitness to manage the utility in a manner providing adequate service to its customers.  Likewise, the Intervenors find fault in the determination that the Company’s financial losses most likely resulted from the lack of growth in residential customers and the lack of a rate increase.  The Intervenors argue that the overwhelming evidence demonstrates that HVUS is not a viable entity because it lacks both technical and managerial fitness and the Company is insolvent.  Intervenors Exc. at 8-9.  

		In support of the lack of technical fitness, the Intervenors note the ALJ’s findings related to inadequate water service and the Company’s failure to comply with the 2005 Settlement.  Regarding the wastewater service, the Intervenors highlight the Company’s failure to install or maintain backup pumps and working alarms at the time of the evidentiary hearing.  The Intervenors also assert that by operating pumping stations without backup pumps or operative alarms the Company caused an unnecessary risk of sewage contamination to customer buildings and homes.  The Intervenors argue that if there is evidence of water and wastewater service violations pursuant to 66 Pa. C.S. § 1501, it is axiomatic that the Company lacks the technical fitness to operate a water or wastewater utility.  Intervenors Exc. at 9-11.

		In support of the alleged deficiency in managerial fitness, the Intervenors argue that the Company has a demonstrated history of deficient billing practices.  The Intervenors note the ALJ’s finding that the Company’s bills do not comply with the Commission Regulations at 52 Pa. Code §§ 56.15(12) and 56.15 (13).  The Intervenors also emphasize that proper bill preparation was a specific condition of the 2005 Settlement.  Related to proper billing obligations, the Intervenors add, was the Company’s responsibility to hold semi-annual customer meetings.  The Intervenors contend that in light of these factors the ALJ erred in failing to find a lack of managerial fitness.  Intervenors Exc. at 12-13.  

		As to financial fitness, the Intervenors aver that the Company has demonstrated an inability or unwillingness to file required financial reports with the Commission in a timely manner and with complete and accurate information.  The Intervenors also note HVUS’s witness testified that he was going to correct prior year annual reports within ninety days but a review of the record, as of the date of filing of the Intervenors’ Exceptions, reveals that the corrections have not been made.  The Intervenors submit that the Commission cannot properly monitor the financial strength of HVUS with the filing of inaccurate financial information.  Id. at 14-15.

		Additionally, the Intervenors argue that the evidence supports a finding of the Company’s insolvency.  Preliminarily, the Intervenors cite to the credentials of individual Intervenor Kollar and his expertise at offering an opinion regarding the viability of the Company.  According to the Intervenors, Mr. Kollar reviewed the Company’s combined financial statements, prepared a financial summary and current ratios[footnoteRef:18] in his testimony, and concluded that HVUS meets the generally accepted definition of insolvency because its liabilities exceed its assets.  The Intervenors note Mr. Kollar’s testimony that the Company’s current ratio has consistently been less than 1.0 for the past five years.  However, for the 2013 calendar year – the most recent year for which financial information was available – the current ratio was 0.4 which means HVUS’s current assets are insufficient to meet its current liabilities.  Intervenors Exc. at 17-18. [18: 		The Intervenors contend that financial analysts, lenders and other creditors rely on the current ratio as an indicator of a company’s solvency.  Intervenors Exc. at 18-19.] 


		The Intervenors also argue that the OCA’s witness supported the assessment that the Company is insolvent.  Citing to the testimony of the OCA that HVUS experienced losses in the six years between 2007 and 2013 and suffered a cumulative net operating loss of $589,470 or twenty-eight percent of revenue over the same period, the Intervenors aver that the Company is in a precarious financial situation.  Indeed, the Intervenors assert, the Company’s president testified that increased costs make it challenging for HVUS to meet its long-term financial and capital requirements.  Moreover, the Intervenors proffer that the Company’s $750,000 loan obtained in 2014 requires an annual interest payment of $75,000 and that based on HVUS’s history of insolvency and net operating losses it is unclear how the Company will repay this loan.  Id. at 19.

[bookmark: _Hlk501357300]		According to the Intervenors, the evidence already supports an immediate Commission Order directing acquisition of HVUS by a viable utility pursuant to 66 Pa. C.S. § 529(a).  The Intervenors argue that in Application of North Heidelberg Water Co., Docket No. A-2009-2117241, 2010 Pa. PUC LEXIS 919 (Recommended Decision issued June 23, 2010) (North Heidelberg), the Commission approved a receivership where it was demonstrated that the company could no longer properly operate a water system.  The Intervenors submit that the facts in North Heidelberg are strikingly similar to the facts in this proceeding.  Intervenors Exc. at 20-23.[footnoteRef:19] [19: 		The Intervenors state that in North Heidelberg the utility had a poor record of meeting public health standards, subjected customers to mandatory use restrictions and service outages, could not borrow needed capital, failed to pay employees, and could not afford a new chlorine system and monitor.  Intervenors Exc. at 20-21.] 


		In its reply, the Company counters that none of the circumstances which occurred in North Heidelberg exist in this proceeding.  The Company contends that nothing which has occurred at HVUS rises to the level of total mismanagement and that the ALJ properly rejected the extreme relief of receivership.  Moreover, the Company asserts that it has committed to making many service improvements and is prepared to comply with Commission requirements to the best of its ability.  Acknowledging many of its challenges, including dwindling revenue, lack of growth, source water containing iron and manganese, increasing compliance costs, and the freezing of rates since 2005, the Company contends that these obstacles can be overcome with time and resources. However, HVUS submits that it would be inappropriate to expect improved service while placing exceedingly taxing burdens on the Company.  HVUS R. Exc. at 6-7.

2. Disposition

		We agree with the ALJ that the record evidence does not support a finding that the Company be placed in receivership.  Although such a remedy could be considered in the context of a Section 529 proceeding should one be deemed necessary in the future, such a finding would be inappropriate under the present procedural posture of this case.  Instituting a Section 529 proceeding would, in part, require notice to the appropriate parties and the holding of an evidentiary hearing to consider statutory factors before the Commission can order a capable public utility to acquire HVUS.  66 Pa. C.S. §§ 529(c) and (h).  Accordingly, we shall deny the Intervenors’ Exception No. 2.

IV. Conclusion

Based on the foregoing discussion, we shall: grant the Exceptions of the OCA, in part, and deny them in part; grant the Exceptions of HVUS, in part, and deny them, in part; grant the Exceptions of the Intervenors, in part, and deny them, in part; and adopt the Initial Decision, as modified, consistent with this Opinion and Order; THEREFORE,

IT IS ORDERED:

1. [bookmark: _Hlk502656339]That the Exceptions of the Office of Consumer Advocate filed on September 29, 2016, are granted, in part, and denied in part, consistent with this Opinion and Order.

2. That the Exceptions of Hidden Valley Utility Services, L.P. filed on September 29, 2016, are granted, in part, and denied in part, consistent with this Opinion and Order.

3. That the Exceptions of Intervenors, Robert J. Kollar and Kellie A. Kuhleman, filed on September 29, 2016, are granted, in part, and denied, in part consistent with this Opinion and Order.

4. That the Initial Decision of Administrative Law Judge Jeffrey A. Watson issued on September 9, 2016, is adopted, as modified, consistent with this Opinion and Order.

5.	That Hidden Valley Utility Services, L.P. shall comply with the unresolved issues of the 2005 Settlement Agreement which was approved by the Commission Order entered on July 15, 2005 at Docket Nos. A-00210117 and A‑00230101, as follows:

a. Hidden Valley Utility Services, L.P., shall replace 1,500 feet of 3‑inch line to the “Heights” neighborhood, as well as 1,000 feet of 2‑inch line to the “Valley View” neighborhood in Hidden Valley, which was required to be completed by July 2015, on or before June 30, 2018.

b. Hidden Valley Utility Services, L.P., shall, in coordination with the Hidden Valley Foundation, Inc., schedule and conduct semi-annual customer meetings, to be held at least every six months, with the first meeting to be held on or before June 30, 2018.  The customer meetings shall continue until the completion of the requirements under Ordering Paragraph No. 27.

		6.	That Hidden Valley Utility Services, L.P., shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its water distribution system and water source; and said report shall contain recommendations and a cost analysis to correct any found deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and with said report, to include an evaluation and proposed remedy to reassess the need, size and cost of the treatment plant to permanently solve the problems caused by iron and manganese, as well as alternative sources of water supply such as the Quemahoning River, within ninety (90) days from the date of entry of this Opinion and Order in this proceeding.  In addition to estimating costs, the study will include an implementation schedule for completion of the design, repairs or improvements, obtaining permits, obtaining bids, awarding contracts, and completion of construction/start of operation.  Additionally, the engineering report will include a schedule to replace and/or test customer meters in accordance with Section 65.8(b) that results in compliance by April 30, 2019.  Hidden Valley Utility Services, L.P., will implement the replacement and testing schedule.

7.	That Hidden Valley Utility Services, L.P., shall provide a copy of the engineer’s report and any amendments or supplements thereto, to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, not later than fourteen (14) days from the date of the expert report and each amendment or supplement thereto.

8.	That Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer in order to correct any identified deficiencies including a remedy to eliminate the rust or brown-colored water provided to customers in order to ensure that customers shall receive adequate service from the improved water facilities, and to reassess the need, size and cost of treatment plant to permanently solve the problems caused by iron and manganese, within one (1) year from the date of the engineer’s report.  

		9.	That Hidden Valley Utility Services, L.P., shall obtain and file with the Commission a written report from an independent or third-party Pennsylvania licensed water and wastewater engineer concerning the adequacy of its wastewater system; and the report shall contain recommendations and a cost analysis to identify whether or not the pumping stations are equipped and operating properly, whether an adequate and appropriate type and number of pumps and alarms are being utilized and maintained in operating conditions, and identify any deficiencies, repairs, maintenance, replacements or improvements and recommendations to ensure that reasonable and adequate wastewater services are being provided to its customers.  The engineer shall inspect all wastewater facilities, tanks and equipment and prepare a report of its findings.  The report shall confirm that the wastewater treatment plant and equipment is installed, properly maintained and operable.  If this is not the case, then the engineer shall include a schedule for making all repairs, replacements and/or maintenance and to correct any found deficiencies recommend any maintenance or improvements in the report.  The report shall include a survey of the lagoon at Treatment Plant No. 2 to estimate the current capacity and provide a timeframe for removal of sediment.  The report shall also confirm the draining, inspection, repair, and repainting of Tank 1 (side 1).  The report shall also include an evaluation and proposed remedy to ensure that Hidden Valley Utility Services, L.P., is providing adequate and reasonable wastewater services to its customers.  Hidden Valley Utility Services, L.P., shall obtain said report within ninety (90) days from the date of entry of this Opinion and Order.

10. That Hidden Valley Utility Services, L.P., shall provide a copy of the engineer’s report regarding wastewater services and any amendments or supplements thereto, to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, not later than fourteen (14) days from the date of the expert report and each amendment or supplement thereto.

		11.	That Hidden Valley Utility Services, L.P., shall comply with all recommendations from the engineer with regard to wastewater services in order to ensure that customers shall receive adequate and reasonable wastewater service, on or before January 31, 2019.

[bookmark: _Hlk502673904][bookmark: _Hlk502674374]12.	That Hidden Valley Utility Services, L.P., shall modify its billing practices to ensure that all customer bills are fully compliant with all Commission rules, regulations and orders, within ninety (90) days of the date of entry of this Opinion and Order.  Hidden Valley Utility Services, L.P., shall seek input from the Office of Consumer Advocate pertaining to the modification of its billing practices within sixty (60) days of the date of entry of this Opinion and Order.

13.	That a copy of the revised bill form shall be submitted to the Commission within ninety (90) days of the date of entry of this Opinion and Order for review by the Commission’s Bureaus of Consumer Services and Technical Utility Services for compliance.

14.	That Hidden Valley Utility Services, L.P., shall file correct information in its annual reports to the Commission and shall amend any prior reports that contain inaccurate or incorrect information within 180 days of the date of the final Commission Order entered in this proceeding.  Any requests for extensions to file any such reports or amendments or modifications of said reports shall be filed with the Commission in writing, with a copy to be provided to the Office of Consumer Advocate at the time of filing.

15.	That Hidden Valley Utility Services, L.P., shall pay all electric and telephone bills in a timely manner to ensure adequate and reasonable service to its customers.  Additionally, Hidden Valley Utility Services, L.P., shall execute appropriate authorization forms permitting its electric provider, Pennsylvania Electric Company, to continue providing monthly billing and payment information for all Hidden Valley Utility Services, L.P., accounts to the Office of Consumer Advocate until the requirements under Ordering Paragraph No. 27 are satisfied.  Hidden Valley Utility Services, L.P., shall also provide an annual update of telephone service numbers which includes copies of bills for telephone service so that customers are able to reliably contact Hidden Valley Utility Services, L.P. 

16.	That consistent with the terms of this Opinion and Order, Hidden Valley Utility Services, L.P., shall comply in all other respects with its tariff filed with the Commission, as well as all laws, rules, regulations and orders of the Commission, as they relate to providing adequate and reasonable water and wastewater services to its customers.  Any modifications in the practices of Hidden Valley Utility Services, L.P., in order to comply with this provision shall be implemented within ninety days of entry of this Opinion and Order.

		17.	That Hidden Valley Utility Services, L.P., shall file detailed status reports with the Commission every sixty days and provide copies to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, at the time of filing, with regard to the compliance and progress as set forth in this decision and order and identifying any matters not fully completed and the reasons therefore, with the first progress report to be filed not later than sixty (60) days from the date of entry of this Opinion and Order.

18.	That Hidden Valley Utility Services, L.P., shall cease and desist from further violations of the Public Utility Code or any of the Orders, Rules or Regulations of this Commission.

19.	That on or before January 31, 2019, or as soon as all repairs, modifications and improvements have been made, as ordered herein, Hidden Valley Utility Services, L.P., shall file a final detailed status report with the Secretary of the Commission, along with a verification from its engineer outlining the details of what has and has not been completed, and provide copies to the Office of Consumer Advocate and to the Commission’s Bureau of Technical Utility Services, in writing, at the time of filing, identifying in detail the extent of compliance and any incomplete matters as ordered herein.  If any matters ordered herein have not been completed, Hidden Valley Utility Services, L.P., and its engineer shall state in said report, in detail, the reasons for the same.  

[bookmark: _Hlk503182367]20.	That on or before March 31, 2019, or within sixty (60) days after receipt of a written report of all completed rehabilitative measures from Hidden Valley Utility Services, L.P. and its engineer, the Office of Consumer Advocate shall investigate the quality of the water as well as of the water and wastewater services being received by Hidden Valley Utility Services, L.P.’s customers or request that this matter be referred to the Bureau of Technical Utility Services.  If the recommended repairs, modifications, rehabilitative and maintenance procedures have not been accomplished within the time frame structured herein, or if the water quality as reported by the Office of Consumer Advocate or the Bureau of Technical Utility Services is not adequate and reasonable, an evidentiary hearing shall forthwith be scheduled by the Office of Administrative Law Judge for purposes of addressing one or more of the following issues:  the adequacy of the water system, the adequacy of the wastewater system, the quality of the water, the appropriateness of penalties to be imposed against Hidden Valley Utility Services, L.P., the appropriateness of ratepayer refunds, and any other issue relative to these ordering paragraphs.  The burden of proof in the evidentiary hearing as to these issues shall be upon Hidden Valley Utility Services, L.P.  The Commission shall retain jurisdiction for that purpose.

21.	That in the event an evidentiary hearing is required under Ordering Paragraph No. 20, the Commission shall initiate a separate proceeding pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).  To the extent possible, the separate proceeding pursuant to 66 Pa. C.S. § 529 shall be a bifurcated proceeding with the hearing required under Ordering Paragraph No. 20.

[bookmark: _Hlk502663684]		22.	That Hidden Valley Utility Services, L.P., shall take and record a pressure survey in compliance with 52 Pa. Code § 65.6(d) before the end of 2018 and at least once per year going forward.  If the pressure surveys show that customers are receiving inadequate water pressure, Hidden Valley Utility Services, L.P., shall install booster pumping stations to provide water at adequate water pressures to the affected customers.

		22.	That until a permanent solution to the iron and manganese problem is in place, Hidden Valley Utility Services, L.P., shall have a spare pump and motor available for Well No. 1 within seventy-two (72) hours of the primary pump and motor becoming inoperable.

		23.	That after the engineering report is submitted, pursuant to Ordering Paragraph No. 6, if the chosen means to address iron and manganese is treatment of water from Well No. 1 and Well No. 2, Hidden Valley Utility Services, L.P., shall install instrumentation to control the on/off cycle of Well No. 2.

		24.	That Hidden Valley Utility Services, L.P., shall maintain an operable, installed second high lift pump.

		25.	That in the event Hidden Valley Utility Services, L.P., fails to comply with any of the time deadlines directed in these Ordering Paragraphs, the Office of Consumer Advocate shall notify the Secretary of the Commission and the Director of the Commission’s Bureau of Investigation and Enforcement within thirty days of the missed deadline.

		26.	That in the event a Notice as set forth in Ordering Paragraph No. 25 is received by the Commission, a separate proceeding shall be initiated pursuant to 66 Pa. C.S. § 529 (relating to directing a competent utility to operate or acquire a small sewer utility that has jeopardized public safety by failing to provide reasonable and adequate service).

27.	That upon completion of the terms set forth in this decision and order, and the filing of a status report by Hidden Valley Utility Services, L.P., and its engineer, and a report from Office of Consumer Advocate or the Commission’s Bureau of Technical Utility Services, evidencing that all the requirements set forth herein have been completed, the proceeding docketed at C-2014-2447138 and C-2014-2447169 shall be marked closed.

[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: January 18, 2018

[bookmark: _GoBack]ORDER ENTERED:  January 18, 2018
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