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Nancy F. Lee 								     C-2016-2541136

	     v.

Philadelphia Gas Works



OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Nancy F. Lee (Complainant) filed on December 8, 2016, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, issued on November 18, 2016, relative to the above-captioned proceeding.  Replies to Exceptions were filed by the Philadelphia Gas Works (PGW or the Company) on December 19, 2016.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision that dismisses the Formal Complaint for failure by the Complainant to sustain her burden of proof that she did not authorize gas service at the service address in January 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015 and June 17, 2015.

I. History of the Proceeding

On April 8, 2016, the Complainant filed a Formal Complaint (Complaint) against PGW with the Commission wherein she alleged that there were incorrect charges on her gas bill for the property at 45 East Seymour Street, Philadelphia, PA 19144 (Service Address) and that someone illegally used her account number and password to have gas service turned back on at the Service Address after a fire even though she never asked for service to be restored.  The Complainant further alleged that on or around July 2, 2015, she received an erroneous bill from PGW for $643.70.  As relief, the Complainant requested that the Commission investigate the illegal use of her account and remove the charges for this unauthorized service from her bill.  Complaint at 1-3.

On May 11, 2016, PGW filed an Answer denying that there are incorrect charges on the Complainant’s bill for service at the Service Address.  The Company admitted that on July 2, 2015, it issued a bill to the Complainant with a total amount due of $643.70.  PGW maintained that the Complainant is responsible for the service as billed.  

		The initial telephonic hearing convened as scheduled on June 15, 2016.  The Complainant appeared pro se.  PGW was represented by counsel.  During the hearing, the Parties requested to have the hearing rescheduled as an in-person hearing in Philadelphia.  The ALJ granted this request.

		By Hearing Notice dated June 27, 2016, an Initial In-Person Hearing was scheduled for August 4, 2016, at 10:00 a.m.

		The In-Person hearing convened as scheduled on August 4, 2016.  The Complainant appeared pro se and offered three Exhibits, (Complainant Exhs. 1, 2, and 3).  The Complainant’s son, Robert Lee, also testified.  PGW was represented by counsel, presented the testimony of one witness and offered six exhibits (PGW Exhs. 1, 2, 3A, 3B, 4 and 5) into the record.  All of the Exhibits were admitted into the record.

		The record in this proceeding closed on August 26, 2016, upon receipt of the transcript for the August 4, 2016 hearing.  The record in this case consists of a fifteen-page transcript from the June 15, 2016 initial telephonic hearing, a seventy-two-page transcript from the August 4, 2016, In-Person hearing[footnoteRef:1] and nine Exhibits. [1: 	The transcript from the August 4, 2016, in-person hearing will be designated as Tr2.] 


		In an Initial Decision issued on November 18, 2016, ALJ Pell denied the Complaint for the failure of the Complainant to meet her burden of proof.

		As previously noted, the Complainant filed Exceptions[footnoteRef:2] on December 8, 2016, and PGW filed Replies to Exceptions on December 19, 2016. [2: 	We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


II.	Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the respondent utility, PGW, is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the complainant, shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

ALJ’s Initial Decision

In his Initial Decision, ALJ Pell made thirty Findings of Fact and reached four Conclusions of Law.  I.D. at 3-6, 9-10.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Initially, the ALJ explained that the Complainant had requested PGW to turn her gas service off in October of 2014, due to a fire at her Service Address, but that she asserted that she never requested for this service to be restored.  Instead, the ALJ noted that the Complainant argued that someone illegally used her account number and password to have PGW turn this service back on.  As such, the ALJ stated that the Complainant argued that she was a victim of identity theft.  I.D. at 7.

Next, the ALJ referenced the Commission investigation into identity theft in re: Identity Theft, Docket No. M-00041811, (Order entered Sept. 21, 2005) (Identity Theft Order).  The ALJ pointed out that in the Identity Theft Order, the Commission stated that it initiated the investigation to examine the impact of identity theft on Pennsylvania utility companies and consumers and whether existing Rules, Regulations, and Policies adequately protect consumers and utilities from the effects of identity theft.  Id. at 1.  The ALJ stated that at the end of that investigation, the Commission concluded that revisions to existing Commission rules and regulations would be premature at that time.  Id. at 5.  As a result, the ALJ noted that the Commission has no Regulations regarding identity theft.  See I.D. at 7-8.

Next, the ALJ pointed out that although the Commission does not have regulations regarding identity theft, it has previously held that the filing of a report with the local police is sufficient to support a claim of identity theft.  The ALJ cited to Donna MacDougall v. Verizon North, Inc., Docket No. F-01339719, (Order entered August 23, 2004) (MacDougall), wherein the Commission reversed the decision of the ALJ and found that the Complainant had met her burden of proof that she did not authorize utility service at the service address on the sole basis that the Complainant filed a police report alleging identity theft.  The ALJ noted that the Commission cited Section 4120 of the Pennsylvania Crimes Code that the filing of a police report regarding misappropriated identity is prima facie evidence of theft:

(e) Use of police reports.  A report to a law enforcement agency by a person stating that the person’s identifying information has been lost or stolen or that the person’s identifying information has been used without the person’s consent shall be prima facie evidence that the identifying information was possessed or used without the person’s knowledge.


MacDougall at 6, citing, 18 Pa. C.S. § 4120(e).  I.D. at 8.

Next, the ALJ stated that the Complainant supplied hotel receipts to demonstrate that she was not living at the Service Address during the period in question and supplied a copy of a complaint that she and her son filed with the Philadelphia Police Department indicating that someone had her gas service turned on without her knowledge.  As such, the ALJ found that the Complainant established a prima facie case of identity theft.  I.D. at 8-9.

However, the ALJ further found that PGW presented rebuttal testimony and evidence that outweighed that presented by the Complainant.  The ALJ noted that PGW supplied documentation demonstrating that the Complainant requested to have the gas service restored at the Service Address and further demonstrated that the Complainant made several in-person visits to PGW offices to make payments on her account after service was re-established in her name on January 15, 2015.  Moreover, the ALJ pointed out that PGW supplied a cancelled check for one such payment in February of 2015, that the Complainant acknowledged she made on her account.  Tr2 at 34-35; PGW Exh. 5.  I.D. at 9.  

Finally, the ALJ concluded that although the Complainant insisted that someone activated her gas service without her knowledge, and without her consent, the record demonstrated not only that the Complainant requested this service, but that she made payments for, and actively monitored, her account for service.  Under these circumstances, the ALJ could not conclude that the Complainant met her burden of proving that she did not authorize gas service at the Service Address in January of 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015, and June 17, 2015.  Accordingly, the ALJ denied the Complaint.  I.D. at 9.

Exceptions and Replies

		The Complainant’s document submitted in response to the ALJ’s Initial Decision is titled as “Reply to Exception,” and consists of an Exhibits Table of Contents, a Cover Page, an Introduction, twenty-two proposed Findings of Fact, Closing Arguments, a Certificate of Service, a general Power of Attorney and various proposed exhibits.  While the format of the Complainant’s document does not comply with our Regulations, and are improperly titled, we have previously determined that we will accept the document as Exceptions to the Initial Decision.

In her Exceptions, the Complainant first states that she:

“…is a 73-year-old senior citizen, and a victim of fraud from many individuals wearing a robe under the color of law in committing acts of a conspiracy to continue a repeated pattern of wrong doing and the cover up of obstructing of justice.  Criminal behavior is condoned and upheld in the court rooms because I can not afford to be scammed by another attorney, and pay for my required essential living expenses.”

The Complainant further asserts that she is on a fixed income and not able to afford an attorney and that she was denied free legal services.  The Complainant states she could not afford an attorney and that the ALJ denied her son the Power of Attorney to represent her in this proceeding.  The Complainant asserts that the ALJ was biased because he sided with PGW in forcing her son out of the hearing room but did not force the PGW witness out of the room.  The Complainant also asserts that she was deprived of the ability to use all eighteen exhibits she provided to the ALJ.  Exc. at 3-5.

		In closing, the Complainant stated that as an elderly, pro-se Complainant she:

“...was severely interrogated for a proceeding that lasted for one and a half hours, while individuals (2) from PGW and Judge Pell sided with each other to violate my civil/constitutional rights.  My son was not allowed in the hearing room again to be a witness to the condoning of upholding fraudulent customer billing arrangements and wrong-doing.  And when my son was allowed back into the hearing room, Judge Pell did the questioning only, and my son was not allowed to give his testimony as to speak the truth of all related matters in my case.”


Exc. at 6.

		In its Replies to Exceptions, PGW first states that the Complainant failed to address any error in fact or law by the Initial Decision refuting the conclusion that the Complainant failed to meet her burden of proof that she did not authorize gas service at the Service Address in January of 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015, and June 17, 2015.  Instead, PGW points out that the Complainant’s son is attempting to insert himself into this process as an attorney for his mother, which he has been advised by the Commission he is not permitted to do.  PGW R. Exc. at 2-3 citing May 20, 2016, Prehearing Order at 5.  PGW asserts that the Complainant’s document was drafted and filed by her son as he states in the cover letter that he feels it is his “position as her son to prepare all legal documents for her in being her power of attorney.”  PGW R. Exc. at 3.

		Next, PGW states that the record of this matter shows that the Complainant had a full and fair opportunity to present her case as she testified, called her son as a witness and submitted three exhibits, all of which were admitted into the record.  PGW asserts that the record further shows that the Company supplied documentation demonstrating that the Complainant requested to have the gas service restored at the Service Address, that she made several in-person visits to PGW offices to make payments on her account after service was re-established in her name on January 15, 2015, and that, after service was restored, she contacted PGW to discuss billing options.  PGW notes that it also supplied a cancelled check for a payment made in February of 2015 that the Complainant acknowledged she made on her account.  PGW R. Exc. at 3-4 citing Tr. of August 4, 2016, at 34-35.

Finally, PGW alleges that the Complainant’s filing includes several documents that the Complainant’s son wishes the Commission to consider regarding the Complaint, but which were not presented during the hearing or entered into evidence.  As the record for the evidentiary portion of this proceeding is now closed, PGW requests that the Commission dismiss the Complainant’s son’s attached documents without consideration as they are not part of the record and fail to provide any information that demonstrates that the ALJ’s Initial Decision is unsupported by substantial evidence.  PGW R. Exc. at 4.


Disposition

		Upon our consideration of the record evidence, we agree with the ALJ’s Initial Decision that the Complainant failed to meet her burden of proving that she did not authorize gas service at the Service Address in January of 2015, or that she should not be held responsible for gas charges that accrued on her account between January 15, 2015, and June 17, 2015.

While the Complainant testified that she did not authorize her natural gas service to be reestablished in January of 2015, PGW provided evidence that the Complainant made a payment of $273.11 on her account at the Service Address on February 19, 2015, (See Tr2. at 35 and PGW Exhibit 5).  PGW also provided evidence that the customer of record called PGW on January 13, 2015, to have her gas service turned on as she was moving back into her property (See Tr2. at 54 and PGW Exhibit 1).  We note that PGW also provided evidence that the Complainant was in the North Philadelphia District Office on February 19, 2015, to make a payment arrangement and that as a result she was placed on PGW’s “Easy Way” budget payment arrangement (See Tr2. at 55 and PGW Exhibit 1).

Also, we note that PGW provided evidence that the Complainant was in contact with the Company on April 23, 2015, when she made another payment on the account, on May 22, 2015, when she requested a lower budget payment, on May 26, 2015, when the Complainant informed PGW that she was not living at the property and that the usage should not be that much (See Tr2. at 55-57) and on June 15, 2015, when the Complainant requested that her gas service be turned off again.  Tr2. at 58.  Thus, we conclude, based upon this substantial evidence, the Complainant was aware that gas service was being provided at her bequest or, on her behalf, at the Service Address.  The provision of gas service to the Service Address leads us to adopt the Initial Decision and conclude that the Complainant is responsible for the gas usage during this period.

Regarding the Complainant’s allegations concerning her son not being permitted to represent her, we find that the ALJ correctly rejected this request as her son is not an attorney.  The Probate Estates and Fiduciaries Code (PEFC), 20 Pa. Cons. Stat. §§ 5602 and 5603, empowers a person to engage in various transactions on behalf of the beneficiary.  However, the document does not empower an individual who is not licensed as an attorney-at-law to practice law in Pennsylvania.  42 Pa. C.S. § 2524.  To construe the power of attorney under the PEFC so as to permit a non-attorney to appear and represent a principal in a court of record would be to permit the licensing and admission requirements to be circumvented.  See Kohlman v. Western Pa. Hosp., 652 A.2d 849 (Pa. Superior Ct. 1994).

Also, while the Complainant asserts that her son was not allowed to testify on her behalf, the record reveals that the ALJ did, in fact, allow him to testify; but the Complainant failed to ask him any questions concerning her Complaint (See Tr2. at 45‑46).  We further conclude that PGW is correct that several of the Exhibits the Complainant attached to her Exceptions were not submitted for consideration by the presiding ALJ and included and accepted in the record.  As such, we shall not consider the documents at this point of the proceeding finding no good cause for reopening the record.  Accordingly, we shall deny the Exceptions of the Complainant.

Conclusion

	Based on the foregoing discussion, we shall deny the Complainant’s Exceptions, adopt the ALJ’s Initial Decision, and dismiss the Complaint, consistent with this Opinion and Order; THEREFORE,

	IT IS ORDERED:

	1.	That the Exceptions filed by Nancy F. Lee on December 8, 2016, to the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on November 18, 2016, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued on November 18, 2016, is adopted, consistent with this Opinion and Order.

3.	That the Formal Complaint filed on April 8, 2016, by Nancy F. Lee against Philadelphia Gas Works, is dismissed. 

4.	That the proceeding at this docket be marked closed.

[image: ]BY THE COMMISSION,


						Rosemary Chiavetta
						Secretary


(SEAL)
ORDER ADOPTED:  January 18, 2018
[bookmark: _GoBack]ORDER ENTERED:  January 18, 2018
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